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PREFACE 


Members of the House of Commons and Senate endeavour to remain respon- 
sive to the needs and values of the Canadian people. Often this results in changes 
in the manner in which the business of Parliament is conducted. Of equal impor- 
tance, however, are changes which must be made in the standard of conduct which 
Parliament demands of its membership. There can be little doubt that the prestige 
and effectiveness of the Canadian Parliament depend to a great degree on the con- 
fidence the public demonstrates in the ability and willingness of Parliamentarians 
to resolve conflicts of interest. 


It is to encourage public and parliamentary debate on the issue of conflict of 
interest that the Government of Canada submits this set of proposals. The presen- 
tation of a green paper is not intended to suggest that the standard of conduct 
among Members of Parliament is, or has been, less than exemplary. It is assumed 
that Members of Parliament adhere to a strict code of ethics and are capable of 
avoiding conflicts of interest. 


However, the evolution of public standards has out-distanced the develop- 
ment of formal rules which should apply to the conduct of Members of Parlia- 
ment. Furthermore, the role of the Member of Parliament has become more com- 
plex and Members may increasingly find themselves in situations for which no 
adequate rules or guidelines exist to aid them in ensuring that their conduct 
respects their fiduciary duty. Perhaps most important, the increasing involvement 
of modern government in society has blurred the line between public and private 
matters to the extent that both the public and Parliament seem agreed that a sys- 
tematic and public set of standards is now required. 


This green paper includes an analysis of the problem and a set of proposals 
intended as a first step in the evolution of such standards. Although the proposals 
made have been restricted in their application to Members of the House of Com- 
mons and Senators, it is the Government’s intention to develop a comprehensive 
policy on the standard of conduct expected of officials at all levels of govern- 
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ment. A discussion draft of a proposed “Independence of Parliament Act’ has 
been included as an appendix to this paper in order to give some practical indica- 
tion of the legislative form which the proposals being made might take. 


These proposals are not unalterable. It is the Government’s intention to refer 
this green paper to a Parliamentary committee for detailed examination and discus- 
sion. It is hoped that the public discussion which these proposals generate will 
further serve to clarify, both for the public and Members of Parliament, the type 
of behaviour required. 


Honourable Allan J. MacEachen 
President of the Privy Council 


iv 


TABLE OF CONTENTS 


PART | 
Introduction to the Problem of Conflict of Interest............... LEO DE Mg EL ym OGRE: 1 
PART II 
The British and American Approaches to Conflict of Interest....0......0 eee 7 
ParT III 
The Present State and Difficulties of the Canadian Law................c.cccccscsssssoscsoseoee 13 
Corripisbracticestand Prohibited Hees so. eee ee ee eS) 
MMC OMp at Ole OMCes a. 6 Gr anes ak ieee eta natn oe oe id cae gr 17 
Government, COntTacts ido ee ed eee ie eet, er er ee, Se 19 
MINATCIal INLELeStS 2.5. Ace eee Ga nn keith ree” n ee ea ee ce 22 
PART IV 
GiicelimestiMapelOposalstiors C Wan Cee gee ee ae ee eee 25 
GINICIG CSI ere neers tere Ree acon, coer oe ee, Cen ee ee eee 25 
TODOS Alem er resect ire RGN Sree uped tae he an e es eee e e 26 
ComuptePracticessand Pronibited  hcComtt neg cerns ee eee 20 
Tncompati Dies O MCE yee yiicote eee wore Nan ete eases reno v4g | 
Government CONntraciscam.. eee are are tener een nee 30 
BCP OTICIA ee LMC CLOSES cay ieee ye a eee rs ge ree 34 
SARCHONS ANG. -ACMINIStra Ola. re ee ere ee ie 35 
APPENDICES 
Appendix A—Discussion Draft of Independence of Parliament Act ............ 39 
Appendime Proposed, Standing, Orders mae tas ese a ate ee 48 
Appendix C—Existing Legislation 
TeeeSenaterand FOusesols COMMONS ACt rks tee ee es eee 49 
me HOUSE Ol GC OMMONS MACE Lae ae | bee a ieee ee ee ae 56 
joi Canagiane Grind Ode iss, take ee re eee ee eee 61 
ARO aRAGa ME eCtONS DAN Clns Ae 0. fk ee ee See a ee. 63 
SALS TIES NOE WN TTCEICA SAC tie Soy te ered ce Sen nt Fore) son et a tetas Pa 67 
6 Standing, Orders. ofthe Housewol Commons Sie) 8 senses. ac ee 68 
ee USS Ost HENSON at Cintas ings fk Sete ek aoe Se hee ee sed 69 


Digitized by the Internet Archive 
in 2023 with funding from 
University of Toronto 


https://archive.org/details/31/761117095919 


PART I 


INTRODUCTION TO THE PROBLEM OF CONFLICT 
OF IN BER ES 


Members of Parliament and the Canadian public seem to be agreed that the 
holding of a public office confers upon an individual responsibilities for his conduct 
which he did not have as a private citizen. In most cases this means that legislators 
will be expected to place the public interest before their own private advantage. 
Generally, Members of Parliament are simply trusted to comply with this moral 
dictum. To this extent the relationship which exists between Members of Parlia- 
ment and the public may be considered a fiduciary one where the legislator 
becomes a trustee of public confidence. 


The phrase “conflict of interest” is normally used to describe a situation in 
which the fiduciary relationship is violated—when a Member’s private interests 
are given precedence over public interests. It seems agreed that this type of situa- 
tion ought to be avoided but, unfortunately, the terms “private interest” and 
“public interest’’ can be interpreted in so many ways as to render a general defini- 
tion ambiguous in terms of legislative expression. For the sake of clarification the 
definition of ‘“‘conflict of interest” must be expanded and must also include a refer- 
ence to the important problem of the appearance of conflict of interest. 


In this paper, and in the recommendations, the term “conflict of interest’’ will 
be used pursuant to the following definition: 

A conflict of interest denotes a situation in which a Member of Parliament 

has a personal or a private pecuniary interest sufficient to influence, or appear to 

influence, the exercise of his public duties and responsibilities. 


This definition raises a number of questions. The decision to limit the discussion 
to pecuniary interests is made on practical grounds considering the difficulties 
that would be involved in determining other rewards, psychological ones for 
example, which might motivate an individual’s action. Reasons for the decision to 
include and emphasize the appearance of a conflict will be made clear below. 


Even with these additions the definition remains rather imprecise. It is an 
important guide in approaching the problem of conflict of interest, but the types 
of conflict and their consequences will require systematic treatment. 


It is difficult to know the degree to which the Canadian public expects 
legislators to restrict the nature and extent of their private interests. It seems 
reasonable to assume, however, that Members of the House of Commons and 
Senators are expected to demonstrate a continuous concern over possible conflicts 
of interest and a high standard of public responsibility. Few would argue that the 
public interest is best served by making it coincide with the private interests of 
legislators. 


Canadian Members of Parliament have conducted their affairs with an ap- 
preciation of the standard demanded. Not only are personal, political futures at 
stake, but it is recognized that the role of the legislature in the process of law- 
making may be severely compromised if its members are unable or unwilling 
to separate their private and their public activities. Thus, at a very general level, 
the establishment of rules regulating conflicts of interest of Members of Parliament 
is intended to preserve both the integrity of the legislature and the effectiveness of 
individual Members. 


While proposals governing conflicts of interest are designed to contribute to 
these long-range goals, the immediate objectives are more specific. The proposals 
advanced in this paper are designed to achieve three principle objectives. First, 
the proposals are intended to ensure the independence of public office. This will 
likely be considered a laudatory objective, but it will require some difficult deci- 
sions to determine exactly when private interests may interfere with the attain- 
ment of this objective. Second, the proposals are intended to eliminate, where pos- 
sible, the appearance of a conflict of interest. Most people are familiar with the 
personal damage that can be done by appearing to associate with disreputable 
activities. In formulating standards, decisions will have to be taken regarding when 
the appearance of conflict is an important factor and to what extent it is reasonable 
to insist that Members avoid even such appearance. Third, the proposals are 
designed to suggest a set of guidelines to ensure that Members’ private interests 
do not conflict with their public duties. Although it is expected that they will evolve 
to suit changing needs, these guidelines should provide a relatively unambiguous 
standard for Members who must make decisions regarding their personal activities 
and their public duties. 


An impressive array of factors must be considered in the formulation of pro- 
posals. In the first place, it must be recognized that certain types of conflicts of 
interest are inherent in a representative democracy. Efforts designed to eliminate 
them or their appearance are probably misguided. Perhaps most important among 
unavoidable conflicts of interest is the conflict which occasionally arises between 
the fiduciary duties of a Member of the House of Commons and his representative 
responsibilities. His fiduciary duties, as mentioned above, require the separation 
of his private and public affairs. However, it is often argued that in choosing repre- 
sentatives the electorate seriously considers private interests. To perform a repre- 
sentative function properly, therefore, a Member of the House must demonstrate 
that he has a personal interest which coincides with those of his constituents. Thus, 
farmers may be chosen to represent farming communities and businessmen may be 
chosen to represent predominantly commercial communities. Unfortunately, in 
representing his constituents, that is, in working on behalf of those to whom he 
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feels he owes his election, a Member may be accused of working on his own behalf, 
of promoting his private interests and of violating his fiduciary duty. 


If this accusation were made most Members would point immediately to their 
representative responsibilities, but the appearance of a conflict of interest may 
linger. Where this type of conflict occurs the best advice is to exercise caution, 
although it must be acknowledged that unless our ideas of representation are 
drastically revised, this type of conflict will remain unavoidable. However, the 
degree to which this argument can be employed is perhaps more limited than it 
first appears. Most Members of the House of Commons do not represent perfectly 
homogeneous constituencies. To the extent that legislators are committed to repre- 
sent diverse interests, including those at the national level, the possibilities of 
unavoidable conflicts of this nature diminish. 


It can be argued that Senators also have unavoidable conflicts of interest. 
Senators are appointed and the historical qualifications for appointment, as set 
out in the British North America Act, suggest that it was intended that Senators 
represent particular segments of the community. But the Canada of today is vastly 
different from the Canada of a century ago and there is a widespread feeling that 
these particular objectives of 1867 are no longer relevant. 


The fiduciary requirement imposed on Senators, as on Members of the 
House of Commons, is, and must be, primary and overriding. To ignore or mini- 
mize this is to seriously risk creating a public atmosphere which could interfere 
with the effective operation of the Senate and the prestige of individual Senators. 
With respect to particular facets of any system of conflict of interest regulation, 
there may exist a justification for differentiating among public officials involved. 
However, those who see the necessity for adopting a different standard for Senators 
and Members of the House of Commons should be obliged to provide the justifica- 
tion. There can be little doubt that as the importance of restricting conflicts of 
interest in democracies increases, certain other considerations, including the repre- 
sentation of specific groups, will have to be at least partially set aside. 


In democratic governments, issues associated with the personal interests of 
public officials inevitably include the question of the right to privacy. This question 
is one which extends beyond the area of conflict of interest, but it is of particular 
importance here because suggested remedies often stress the need for openness. 
Once again recommendations must attempt to strike a balance between competing 
principles. The public has an undisputed right to know certain factors which may 
influence a representative’s behaviour, but that right to information does not extend 
to features of his private life which are irrelevant to the performance of his public 


duty. 


Another important consideration in the making of proposals is the social 
and political context from which Members of Parliament are recruited and 
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in which they are expected to operate. The type of persons who are either elected or 
appointed to Parliament is itself a factor which helps to define the context of the 
problem. Some Members of Parliament may be drawn from particular professional 
and social groups. Although it is extremely difficult to determine how widespread the 
conflict of interest problem is among Members, it seems reasonable to assume that 
the more extensive a Member’s personal financial holdings, the greater is the oppor- 
tunity for conflict of interest, both actual and apparent. Added to this is the fact that 
political parties and electors have a tendency to choose “successful” people to repre- 
sent them in Parliament and traditionally Parliament has seen fit to impose very few 
restrictions on their outside employment. 


The role Members ascribe to themselves in the political process is also an 
important factor. Although some may still consider membership in the House of 
Commons a purely part-time activity, the demands being placed on Members would 
suggest otherwise. The attitude that membership is a part-time activity is probably 
more pronounced among Senators. Furthermore, the degree of turnover among 
Members of the House of Commons is extraordinarily high, particularly in com- 
parison with the United Kingdom, and most Members are justifiably concerned 
about their future means of livelihood. To sever all contacts and to liquidate all 
holdings is a luxury which could be afforded only by those well established or by 
those who do not depend on such scurces for security. It has been argued, with 
justification, that extensive restrictions on outside employment may therefore dis- 
courage many prospective candidates. If restrictions are going to be placed on 
Members’ outside interests then it will be necessary to ensure that the level of 
remuneration is sufficient to enable them to comply with these restrictions. To some 
extent the independence of Members of Parliament depends on the actions of 
Parliament itself. 


In assessing various proposals, it must also be remembered that Members of 
Parliament have many tasks to perform. Opportunities for conflicts of interest are 
largely limited to particular activities, and ideally, proposals should focus on them. 
In particular it must be acknowledged that the opportunity for an individual 
Member of Parliament, other than a Minister, to alter substantially the course and 
content of public policies is limited. He is not part of the executive and in a parlia- 
mentary system of government the extent of his influence is significantly circum- 
scribed by that fact. 


Finally, it is necessary to consider the administrative machinery required to 
enforce the provisions included in these proposals. There may be some disagree- 
ment about the most appropriate forum for the adjudication of cases of conflict of 
interest. In this regard it is important to consider the possibility that Members of 
Parliament will exhibit a strong reluctance to judge one another. This is a serious 
matter since rules governing conflict of interest will have difficulty securing ap- 
proval if the public is not certain that they will be meticulously enforced. On the 
other hand, it may seem unwise to encourage Parliament to relinquish to the 
courts all control over the conflicts of interest incurred by its membership. There 
has been a division of responsibility in Canadian law but, as outlined in Section 
III, Parliament has traditionally maintained a concern with this aspect of a 
Member’s conduct. 
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This brief list of considerations and the acknowledged complexity of the 
conflict of interest problem indicates the need for systematic reform. The analysis of 
the Canadian law and the proposals which follow are guided by the assumption 
that two basic approaches may be adopted toward the solution of conflicts of in- 
terest. These will be referred to as the principle of avoidance and the principle of 
disclosure. Neither one can be wholeheartedly endorsed as an approach which is 
appropriate to all conflicts of interest. Furthermore, both approaches are capable, 
to some extent, of eliminating the abuse of office, reducing the appearance of abuse 
and providing common standards. But the variety of conflict situations suggests 
that in some cases one principle may be more suitable than another or that a 
combination of these approaches is required. Each proposal is advanced with 
these approaches in mind. 


In essence the principle of avoidance declares that a fiduciary relationship 
is best preserved when a Member of Parliament divests himself of all holdings 
or in some other way avoids those interests which may conceivably prejudice 
his public duties. Rather than having to extract himself from an embarrassing con- 
flict of interest this approach maintains that a Member must take all precautions 
to avoid its occurrence. This may not always be possible but some exponents of this 
point of view argue that unless a firm rule exists there will be no assurance for 
the public that legislators will make every effort to avoid conflicts. In a brief para- 
graph from a recent report, the Bar Association of the City of New York succinctly 
stated its belief that no other approach will be satisfactory. 


The basic thesis of this Report and the opinion of this committee is that an avoid- 
able conflict of interest should normally be avoided. 


While the principle of avoidance is clearly aimed at preventing actual conflicts 
of interest, a main attraction of this approach is the emphasis it places on avoiding 
the appearance of conflicts. Its adherents argue that a strict interpretation of the 
definition of conflict of interest requires a public official not only to remove any 
encumbrances but also any suspicion that he may be tempted to use an office of 
public trust for his own private advantage. A Member can most easily cope with 
the appearance aspect of the conflict of interest problem by avoiding potential 
conflicts of interest situations. The issue of appearance is prominent in the argu- 
ment made for the principle of avoidance in a New York Times editorial on 
August 26, 1970: 


What is needed is an acceptance of the fact that election to the House or Senate, 
like appointment to the Cabinet, means often accepting a full-time job and a total 
commitment to public service. That means no directorships, no law practice, no 
outside business interests, and all investments put in trust until the individual 
returns to private life. Disclosure is not enough, divorce is the only answer. Until 
the line is clearly, irrevocably drawn, Members of the House and Senate will 
not be where they ought to be—above suspicion of using public office for private 
enrichment. 


It seems likely that the principle of avoidance will be expressed most ade- 
quately in strict legal prohibitions against particular types of activity. Moral 
admonitions may be effective to alert Members to avoidable conflicts, but, if avoid- 
ance is expected, legal requirements will tend to prevent confusion. 


It is possible to criticize the principle of avoidance on practical grounds. 
There may be a tendency to expect too many divestments or disqualifications in 
areas remote from actual conflict situations. It may discourage candidates and 
perhaps be prejudicial to certain sectors of society. 


The principle of disclosure expresses a different attitude toward the conflict 
of interest question. Instead of insisting that public officials avoid conflict situations, 
some advocates of reform have devoted most of their energies to the development of 
a system in which “public awareness” is the central theme. For those who advocate 
this approach, disclosure of interests is the best means of controlling conflict 
situations. According to this point of view, conflicts of interest should not be en- 
couraged but they become particularly distasteful when they are hidden from the 
view of other officials and the public. 


In its purest form the principle of disclosure reveals a primary commitment to 
reducing actual violations with less interest expressed in the appearance of conflict. 
In fact, conflicts may even appear to be condoned as long as they are disclosed. 
Defenders of this position will often refer to the character of legislators and to 
their record of personal propriety. In commenting on the idea of disclosure the 
United Kingdom Select Committee on Members’ Interests (Declaration) claimed 
that among Members of Parliament the tradition of frankness about pecuniary 
interests is deeply entrenched (page xiii, para. 35). In Britain, arguments like these 
were employed when the British House of Commons in 1957 decided to remove 
from the House of Commons Disqualification Act, 1931 any prohibitions against 
the holding of government contracts by Members of Parliament. Since Members 
had not abused their rights for over a hundred years it seemed unnecessary to 
require that they totally avoid conflicting situations. Apparently their prestige was 
sufficiently high that the appearance of conflict was not considered a major 
problem. 


Rather than attempt to make an irrevocable choice between these two schools 
of thought, the strategy adopted in this paper is that neither position is totally 
and absolutely defensible and that the nature of the public trust ought to be a major 
factor in determining the application of any one of these philosophies. In this 
regard the rules on conflict of interest which apply to Cabinet Ministers need not 
apply necessarily to Members of Parliament nor should either of these sets of 
rules necessarily be the ones followed by other public officials. Furthermore, as 
later portions of this paper will point out, there are different kinds of conflicts of 
interest. The total avoidance of any conflict may be necessary to manage some 
forms of the problem, but, in other cases, it will be sufficient to apply the principle 
of disclosure. 


To understand more completely the possible solutions to various conflict of 
interest problems, Section II of this paper examines the rules and regulations 
for legislators which are either being used or contemplated in Britain and the 
United States. Section III examines, in some detail, the present state and difficulties 
of the Canadian law and the final Section contains the proposals. The document 
attempts to cover thoroughly the topic of Members’ conduct as it pertains to con- 
flicts of interest. It is concerned primarily with the activities of individuals who 
have achieved membership in the Canadian Parliament. 
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PaRT II 


THE BRITISH AND AMERICAN APPROACHES TO 
CONFLICT OF INTEREST 


More than ever before democratic governments are expressing concern about 
the question of conflict of interest. Small emerging nations and great power states 
all seem to be struggling to find the provisions best suited to their needs. In the 
Canadian provinces guidelines for Ministers are becoming more common and in 
some provinces a comprehensive approach to the problems of elected and non- 
elected officials seems likely. From all the possible examples of efforts to control 
conflicts of interest two have been chosen and are examined in detail to highlight 
some of the alternatives. The British and American approaches by no means 
exhaust the forms of control or the myriad of associated problems. However, they 
do provide some useful insights into what is possible and what should be expected 
in attempting to come to grips with the problem of conflict of interest. 


The United Kingdom and the United States take somewhat divergent ap- 
proaches in handling the problem of conflict of interest among legislators. Part of 
the reason lies in the different roles the legislator plays in each system and also 
in the different political cultures of each country. The American Congress has 
opted for a more codified approach to conflicts of interest, the British House of 
Commons for an approach based on Parliamentary tradition and practice with a 
minimum of written rules. Both rely heavily on disclosure as a means of com- 
bating the conflict of interest problem and so far neither have been inclined to 
force legislators to entirely avoid all conflicts of interest. 


In the United States there are several statutes of general application which 
deal with conflicts of interest among government employees and Congressmen 
although most provisions apply to the former. Among other things, Members 
of Congress are prohibited from accepting compensation for services rendered 
before government boards and agencies in proceedings in which the United States 
is a party or has a substantial interest (18 U.S.C.203). They are also prohibited 
from entering into some government contracts (18 U.S.C.431) and from practising 
in the Court of Claims (18 U.S.C.204). Most of the American legislation was 
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passed in the 19th century and does not apply to an extensive range of government 
contracts nor does it seem to be based on a consistent application of principles. 


In March of 1968 the Senate added its own Code of Conduct to these legal 
provisions and in April the House of Representatives also passed a code, although 
the regulations were not identical. Pressures for the creation of a clear and unam- 
biguous code had been building up for several years and intensified with the 
charges leveled against prominent Senators and aides. 


Under the new regulations, Members of the House of Representatives are 
required to disclose annually their professional earnings over $1,000 and any other 
income from a single source exceeding $5,000. Moreover, the interest of a spouse 
or any other party, “if constructively controlled by the Member’, must also be 
reported. A Member must also list his interest in any financial venture doing 
“substantial” business with the Federal Government, or subject to Federal regula- 
tory agencies, if the ownership at fair market value exceeds $5,000, or if an income 
from such exceeds $1,000 during the previous calendar year. No provision is made 
for the inclusion of campaign receipts, and the information regarding a Member’s 
financial relations with the government and his professional earnings remain 
confidential. In 1970 the House amended its regulations to force Representatives 
to disclose the source of any unsecured loan of $10,000 or more if the loan had 
been outstanding for more than ninety days. Another new rule calls for the listing 
of any honorariums received by Members when these payments exceed $300. 


In addition to the financial disclosure requirements, Members are expected to 
adhere to an eight-point Code of Official Conduct. Each item is a general admoni- 
tion either to conduct oneself in a manner reflecting creditably upon Congress or to 
refrain from using the office for personal pecuniary advantage in the form of 
gifts, honorariums or other compensations. None of the provisions are particu- 
larly detailed and interpretation of the rules seems to be a matter of individual 
judgement. 


The Code of Conduct adopted by the Senate does not have a comparable 
set of ethical commandments. It does, however, make changes in the Standing 
Rules of the Senate and confronts essentially the same issues as the House, namely, 
outside employment, campaign contributions, the political activity of officers 
and employees, and financial disclosure. The rules were intended to be more intri- 
cate and specific than those adopted by the House, and they require a more thor- 
ough financial disclosure. They are also expanded to apply to any candidate for 
the United States Senate. The annual report of a Senator’s personal, financial 
interest must include a copy of his income tax return, a list of all professional and 
financial connections as well as the identity of gifts, liabilities, fees and trusts 
exceeding specified amounts. However, all these documents remain sealed and 
confidential. Thus, Senators, though their declaration is more thorough, enjoy pro- 
tection from public scrutiny until or unless they give justifiable cause for 
investigation. 


Both Houses have created standing committees on standards of conduct to 
supervise the administration of these rules. Both committees are composed of senior 
Members of Congress whose prestige lends authority to committee decisions. 
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However, the committees meet very rarely and the day to day functions assigned 
to the committees are performed by an administrative staff. Under the auspices of 
the committees, their staffs make investigations, render advice and enjoy a sub- 
stantial amount of independence in their interpretation of the rules and guidelines. 
There are no safeguards to ensure a systematic application of these rules but there 
are safeguards regarding investigation of members’ conduct. The committees them- 
selves retain considerable authority as to when an investigation is undertaken and 
its extent. When the committees were established it was envisaged that they would 
give formal opinions which could be published as precedents for future conduct of 
members. Experience has shown, however, that each case which the committees 
have reviewed is of such an unique nature that any formal opinion would in effect 
disclose the identity of the individual involved. Only one formal opinion has been 
given by the House of Representatives’ Committee on Standards of Official 
Conduct. 


The rules on reporting sources of income provide exceptions and avenues for 
circumvention. Members of the House of Representatives are not required to dis- 
close, publicly or privately, information on gifts or office expenses, nor are they 
required to disclose their financial connection with companies other than those 
doing “substantial” business with the government. Very little detail accompanies 
the declaration of some assets, particularly real estate. Similarly, some lawyers 
often simply submit the name of the law firm with which they practice, making no 
mention of clients or possible relations with the government. Apparently the rules 
have different interpretations and some confusion exists over the requirements. 


One of the more significant problems in the rules of the House of Representa- 
tives has emerged from the instruction to divulge the extent of interest in those 
companies which do a “substantial” amount of business with the Federal Govern- 
ment or its agencies. No guidelines were provided to help explain what “substantial” 
meant and consequently there are many interpretations. In general, members tend 
to err on the side of caution and disclose anything which might be questionable. 
A major problem with the Senate disclosures is not the rules but the secrecy. The 
only items made public are the source and amount of campaign contributions and 
the source and amount of any honorarium worth $300 or more. 


Some have argued that disclosure may have an unfavourable affect on their 
re-election chances. If it is discovered that a wealthy man represents a poor area 
it may be politically harmful. Conversely, disclosure might embarrass those of more 
modest means and invite opposition as well. Both of these arguments raise the 
issue of privacy and the degree to which it applies to elected officials. Although 
these arguments may appeal strongly to some legislators, it is unlikely that the 
public would choose to absolve Members solely on these grounds. 


A heavy reliance on disclosure with detailed requirements has not proven to 
be a panacea for conflicts of interest in the United States. The most important 
benefits of the disclosure provisions are that they alert elected representatives of 
certain personal holdings which might result in a conflict of interest and encourage 
Members to divest in order to avoid the embarrassment of publicly disclosing 
certain holdings. There is an absence of workable guidelines governing business 
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and professional transactions which would complement this procedure. And other 
than disclosure, there seems to exist no universally acceptable procedure should 
a conflict of interest suddenly materialize. Until these guidelines are forthcoming; 
those who advocate a strict policy of conflict avoidance will probably remain 
unsatisfied. 


In the United Kingdom there has been some concern expressed in recent years 
that the loose tradition of disclosure is ineffective in dealing with complex conflicts 
of interest. Unlike the United States, the United Kingdom has not yet made dis- 
closure a formal, annual practice. Members have customarily declared interests 
in the form of shareholdings and directorships at the time when it appeared a con- 
flict of interest was imminent. However, in March of 1969, the Prime Minister 
referred specifically to those Members who had been receiving the hospitality of 
foreign nations or were in the employ of public relations firms. His contention was 
that the House should once again examine the issue of conflict of interest and 
reassess the practice of disclosure in order to determine whether or not it is suffi- 
cient in light of these recent developments. 


Britain, like both Canada and the United States, does not place extensive 
limits on the outside employment or business interests of Members of Parliament. 
Members are fully entitled to enter the professions, undertake commercial work, 
enter into contracts and write for newspapers and journals. It is only to restrict the 
more odious practices that Parliament has seen fit to adopt resolutions or establish 
statutory rules. Even these rules are not extensive and in many cases have delib- 
erately avoided precision. The House of Commons Disqualification Act, 1957, is 
the only statute which has a direct bearing on this question. It lists a number of 
salaried posts and specifies that their acceptance constitutes a conflict of interest. 


The offering of bribes to Members has been strictly controlled by Parliamen- 
tary tradition. The House of Commons resolved on May 2nd of 1685 that, “the 
offer of money, or other advantage, to a Member of Parliament for the promoting 
of any matter whatsoever depending or to be transacted in Parliament, is a high 
crime and misdemeanor”. On a similar issue Parliament has prohibited Members 
from accepting fees for professional services connected with proceedings before 
the House. 


There has also been a long established rule in Parliament that a Member 
whose pecuniary interest would be affected by a division should refrain from 
voting. The basic ruling on what constitutes such an interest was given by Mr. 
Speaker Abbott in 1811: 


This interest must be a direct pecuniary interest, and separately belonging to the 
persons..., and not in common with the rest of His Majesty’s subjects, or on a 
matter of state policy. 


This ruling, and its interpretation by later Speakers, seems to have enjoyed 
a history of unambiguous interpretation, as only a single recorded vote in the 
House of Commons has been disallowed on the grounds of conflict of interest. 


On subjects that come before the House in which Members have a personal 
interest, it is customary, though not a rule of procedure, that such interest be 
declared. (According to the Clerk of the House, Sir Barnett Cocks, in evidence 
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given before the Select Committee on Members’ Interests, the convention regarding 
disclosure is probably quite a recent one.) The only rule relating specifically to 
declaration requires each Member of a committee on an opposed private bill to dis- 
avow any personal private interest and the interests of his constituents. 


Part of the problem in relying on a vague tradition of disclosure to resolve 
most of the problems of conflict of interest is that not all agree on what it entails. 
The mere fact that it is a vague tradition means that as possible areas of conflict 
arise there is some question as to its applicability. 


The Select Committee on Members’ Interests which was established in 1969 to 
review the conflict of interest question recommended that the House of Commons 
adopt two resolutions which would comprise a code of conduct for Members 
and clarify the tradition of disclosure. The first resolution calls for the disclosure 
of any relevant pecuniary interest “of whatever nature, whether direct or indirect” 
which a Member may have in any debate or proceeding of the House or its 
committees. Furthermore, the resolution specifies that in any transactions or com- 
munications with other Members or with the public service, the Member of Parlia- 
ment must also disclose any private or personal interest he may have. The second 
resolution deals specifically with the question of advocacy for a fee or compensa- 
tion. It simply stipulates that these kinds of activities are derogatory to the dignity 
of the House. Neither of these resolutions has yet been adopted. 


Perhaps the most obvious criticism of this approach to the conflict of interest 
problem is that it allows Members a large degree of discretion in their activities. 
Neither resolution is sufficiently specific that all Members will necessarily have 
even approximately the same conception of what a conflict of interest entails. The 
Committee maintained that a code of conduct comprised of these two resolutions 
“should provide a reliable guide in all but the most exceptional circumstances” 
and that it would be impossible to anticipate every imaginable circumstance of con- 
flict of interest. However, when the House is to exercise sole jurisdiction over all 
cases of conflict and when this entire area is becoming increasingly complex, it 
may be necessary to provide somewhat more specific guidelines either in the 
Standing Orders or in legislation. 


Recent developments in the American and British approaches to conflict 
of interest have two major features in common. First, neither relies heavily upon 
the power of statutory law to regulate legislators. Secondly, both place a great 
deal of emphasis on the instrument of disclosure as a means of combating conflicts 
of interest. The rules in each legislature seem to indicate that if a Member’s inter- 
ests are potentially known to all with whom he interacts, then the problem of 
conflict of interest is substantially reduced. Strict rules forbidding conflicts exist 
only in those areas in which a conflict of interest is either clearly a criminal offence 
or sufficiently odious that it cannot be allowed to remain. This is particularly the 
case in relation to incompatible offices and bribery. Neither legislature has so far 
taken up the question of precisely when a Member should eliminate an interest 
and when he should simply disclose it. 


The major difference in the respective approaches revolves around the question 
of how disclosure is to be achieved and when. The American approach seems to be 
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based on the belief that it is possible to specify systematically what interests are 
worthy of disclosure. The British approach is based largely on the opposite assump- 
tion—that the Member is capable of deciding for himself, within broad guidelines, 
what does or does not constitute a conflict of interest, and that any effort to es- 
tablish specific rules in this regard is doomed to failure. To implement the Ameri- 
can approach would require detailed rules establishing an annual, systematic and 
registered disclosure of those personal, pecuniary interests specified by the legisla- 
ture. The British approach would require the careful wording of a simple resolution 
which would at once embrace all those problems and areas where conflicts of 
interest might conceivably occur and require that they be verbally disclosed at 
the appropriate time. 
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PaRT Ill 


THE PRESENT STATE AND DIFFICULTIES 
OF THE CANADIAN LAW 


An analysis of the present Canadian law respecting conflicts of interest of 
Members of the House of Commons and Senators is essential in determining future 
policy. To help isolate gaps or weaknesses in the present provisions the general 
conflict of interest problem is divided into four parts: corrupt practices and pro- 
hibited fees, incompatible offices, government contracts and financial interests. 
Through such an analysis it is hoped that the proposals made in Part IV of 
this paper will reflect both an appreciation of past procedures and the need to meet 
current demands. 


The present Canadian conflict of interest rules, as they apply to Members of 
Parliament, are found in the Canada Elections Act, Canadian Criminal Code, 
House of Commons Act, Senate and House of Commons Act, the Standing Orders 
of the House of Commons, the rules of the Senate, and the laws and usages of the 
Parliament of the United Kingdom as preserved by Section 18 of the British North 
America Act and by Section 4 of the Senate and House of Commons Act (See 
Appendix “C’’). 


It is important to understand the form which the relevant rules take as this 
in large measure determines the forum (the courts or Parliament itself) responsible 
for the application of the rules. A problem of jurisdiction may arise in those situa- 
tions where a court must reconcile the law of privilege with the general law. The 
solution gradually marked out by the courts is to insist on their right in principle 
to decide all questions of privilege arising in litigation before them, with certain 
major exceptions in favour of Parliamentary jurisdiction. Two of these, which are 
supported by a great weight of authority, are the exclusive jurisdiction of each 
House over its own internal proceedings, and the right of either House to commit 
and punish for contempt. While it cannot be claimed that either House formally 
acquiesced in the assumption of jurisdiction by the courts, the absence of any 
conflict for over a century indicates a cerfain measure of tacit acceptance. 


In the House of Commons, when an individual Member is convicted of a 
crime which may warrant expulsion, Erskine May informs us that “it is customary 
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to lay the record of conviction before the House”. According to the principles out- 
lined above, the House of Commons then decides whether a Member remains eli- 
gible to hold his seat or is disqualified. The rights and privileges of both the House 
and the courts to make their own decisions are kept apart. However, when Parlia- 
ment passes a law which deals with its own internal operations, charging the court 
with responsibility for enforcement, then there exists a possibility that the two 
jurisdictions may conflict. 


In the case of the Senate and House of Commons Act, which seeks to cover 
the areas of incompatible offices and government contracts, the courts have been 
given the authority, under Section 18, to levy a fine of $200 a day to any Member 
of the House who, having been convicted, continues to sit or vote in the House. 
At the same time Section 17 provides that for any Member convicted of certain 
offences provided for in the Act, his seat shall be vacated and his election declared 
void. The question seems to be whether the intention was to allow the courts to 
expel a Member or whether the courts were only to “disqualify” and Parliament 
retain the prerogative of “expulsion”. There have been no reported cases of expul- 
sion. arising directly from conviction under the Senate and House of Commons Act. 


There is some indication in other statutes that Parliament intended to retain 
for itself the exclusive authority to expel. Subsection 682(1) of the Criminal 
Code provides that a person holding an office under the Crown or other public 
employment is rendered ineligible to sit or vote in Parliament upon being con- 
-victed of an indictable offence and being sentenced to imprisonment for a term 
exceeding five years. A Member of Parliament is not included in this provision 
and Parliament alone must decide on the issue of expulsion. In 1947 a Member 
of Parliament who had beer convicted of an offence under the Criminal Code and 
sentenced to a term of imprisonment exceeding five years, was expelled by Parlia- 
ment. Under such circumstances expulsion may be a matter of course, but the 
jurisdictions remain separate. 


In the Senate the same opportunities to sanction Members exist. It is debat- 
able, however, as to whether the Senate has the right to disqualify its Members. 
Although the British North America Act specifies that the Senate shall settle any 
question of qualification, at the same time, it limits the Senate’s involvement to 
determining simply whether a Senator has met specific requirements. There is a pro- 
vision in the British North America Act which requires that a Senator’s seat become 
vacant if he is convicted “of felony or of any infamous crime”. The question of 
what constitutes an infamous crime is apparently left to the Senate. This is the only 
provision specified in the British North America Act which may allow the Senate 
some flexibility in the area of expulsion. It is very vague, however, and has never 
been used. In addition, there is no provision in the Senate and House of Commons 
Act which would permit the courts to disqualify a Senator. 


Despite the often vague and ambiguous relationship which pertains between 
the courts and Parliament in the area of sanctions, it seems reasonable to conclude 
that Parliament may decide to invoke its own punishments and sanctions without 
the benefit of a court decision. A Member who wishes to reveal what he considers 
to be another Member’s conflict of interest may choose to do so in Parliament 
rather than the courts. If the House of Commons or Senate decides there is prima 
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facie evidence that a conflict exists the issue will, more than likely, be referred to 
the relevant standing committee which will advise the House or Senate of its 
decision. Exactly how they are to arrive at this decision is not clear. When the 
alleged conflict is considered by the House or Senate it is difficult to determine 
the extent to which the legislation would or should be used to decide the case. 
Another issue of some uncertainty is the status of this decision. While Parliament 
may be willing to accept the decision of the courts, as provided for in a statute, 
it is doubtful that the courts would extend the same courtesy. 


In cases where legislation is the best form for some conflict of interest rules, 
and the courts the best forum for their adjudication, it seems to be agreed that 
Parliament should await a judicial decision before making its own. There is one 
major difficulty in this process. Although it is clear that anyone can press charges 
before a court of law under the Senate and House of Commons Act, it is not clear 
who is expected to do so. It is likely that only under exceptional circumstances will 
a Member of Parliament initiate proceedings against a colleague in Parliament 
where the outcome is unpredictable and may be politically disastrous. Moreover, it is 
unlikely that many citizens will feel sufficiently outraged, or possess sufficient infor- 
mation, to launch a court action. The validity of these assertions is enhanced by the 
fact that since the Senate and House of Commons Act was enacted in 1868, very 
few cases have ever been taken to court under the sections pertaining to the inde- 
pendence of Parliament. Furthermore, Parliament has never had occasion to expel 
anyone for a conviction under the terms of this Act. 


On the other hand, the Department of Justice has, on many occasions, advised 
Members regarding possible conflicts of interest that might arise from particular 
actions. These inquiries, do not necessarily mean there were violations, of course, 
but it is interesting to note that while the Department has been called upon to 
render a considerable number of opinions (none of which are binding on the 
Department) there has been almost no comment on the Act by the courts. The 
possibility exists that Members of Parliament are effectively immune from prosecu- 
tion under the Senate and House of Commons Act because of the personal 
inconveniences involved in initiating court proceedings, because of vague provisions 
in the Act, and because the penalties do not always seem to fit the violation. 


The question of the circumstances under which either Parliament or the courts 
are better suited to handle these problems will be taken up in the Proposals 
following a more detailed discussion of the rules themselves, their adequacy, 
and the problems associated with their application. 


CORRUPT PRACTICES AND PROHIBITED FEES 


The most extreme form of fiduciary violation is bribery—an offence provided 
for in the Canadian Criminal Code. Section 108 of the Criminal Code provides 
that any Member of Parliament who, 


corruptly accepts or obtains, agrees to accept or attempts to obtain any money, 
valuable consideration, office, place or employment for himself or another person 
in respect of anything done or omitted or to be done or omitted by him in his 
official capacity is guilty of an indictable offence and liable to imprisonment for 
fourteen years. 
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Further provisions regarding bribery are included in Standing Orders 76 and 77 of 
the House of Commons: 


76. The offer of any money or other advantage to any member of this House, 
for the promoting of any matter whatsoever depending or to be transacted in 
Parliament, is a high crime and misdemeanour, and tends to the subversion of 
the constitution. 


77. \f it shall appear that any person has been elected and returned a member of 
this House, or has endeavoured so to be, by bribery or any other corrupt 
practices, this House will proceed with the utmost severity against all such 
persons as shall have been wilfully concerned in such bribery or other corrupt 
practices. 


The application of Section 108 of the Criminal Code depends upon whether 
a Member is acting in his “official capacity” at the time of the alleged violation. 
This particular issue was considered by the courts in 1964 after a Member of the 
House of Commons had been charged under this particular section of the Criminal 
Code. In its decision to convict the accused the court made it very plain that a 
Member’s official actions are not restricted to matters before Parliament itself. 


In terms of corrupt practices, bribery clearly belongs in the “black zone” of 
obviously improper and illegal behaviour. This is perhaps the most explicit and 
universal application of the principle of avoidance in conflict of interest legislation. 
There is, however, a “gray zone” of activities, sometimes referred to as “influence 
peddling”, in which a Member may use his office in a much more subtle fashion 
for private advantage. This conflict of interest area is referred to here as the 
acceptance of “‘prohibited fees” although it seems no laws or traditions fully cover 
and restrict all relevant practices. 


One of the major concerns in this “gray zone” of prohibited fees is the Mem- 
ber of Parliament who, in connection with his own outside employment, uses his 
public office. There is some difficulty in determining what it means to “use” a public 
office. It is possible to argue that a Member of Parliament is never able to carry on 
outside employment without violating his fiduciary duty. In all cases, his public 
office is primary. It may be sufficient, however, to limit this “gray zone”’ of pro- 
hibited fees to outside employment involving the government. A further complica- 
tion arises when Members of Parliament, or firms associated in a business relation- 
ship with Members of Parliament, appear before government boards or tribunals for 
a fee or reward. 


The democratic principle of political equality—in this case the right of all 
persons to have equal access to government—may often be jeopardized when a 
Member of Parliament accepts fees to transact or negotiate with the government, 
or one of its agencies. This may occur whether a Member of Parliament intervenes 
for a strictly personal purpose, or on behalf of someone else for a reward. 
It may be that Section 23 of the Senate and House of Commons Act which 
prohibits any Member of Parliament from receiving compensation for services ren- 
dered on any matter before the House, the Senate or their committees, was intended 
to apply to activities in this “gray zone”. This provision may have been intended to 
enforce the principle of avoidance but it is doubtful that it does so effectively. 
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A Member may have a conflict or the appearance of a conflict beyond the actual 
scope of this provision. 


Financial assistance in the form of campaign contributions is traditionally 
kept distinct from prohibited fees, provided such contributions are not intended 
as another form of prohibited fees. As a subject area, election expenses is closely 
related to conflict of interest but because of the growing complexity in both fields 
it is best treated separately. It must be acknowledged, however, that conflict of 
interest provisions will remain incomplete unless there are also provisions in the 
area of campaign contributions. 


INCOMPATIBLE OFFICES 


The legislative provisions governing those offices which are incompatible with 
Parliamentary membership are found in two federal statutes: the Senate and House 
of Commons Act, and the House of Commons Act. (There are other statutes the 
provisions of which extend to disqualify Members and Senators from offices 
created under the statutes. A Senator, for example, cannot be a Member of the 
House of Commons according to the British North America Act nor can he be a 
governor of the Bank of Canada according to the Bank of Canada Act.) Provi- 
sions in the Canada Elections Act specify those offices whose incumbents cannot 
be candidates for election to the House of Commons. Unfortunately, there are 
many inconsistencies and discrepancies in the provisions of these acts. 


Section 10(a) of the Senate and House of Commons Act, provides that any 
person who holds an office or employment in the service of the Government of 
Canada, to which a profit of any kind is attached, is ineligible as a Member of 
the House of Commons. This rule is a manifestation of the principle of the su- 
premacy of Parliament which is part of the Canadian constitution. For a Member 
of the House of Commons to hold a position in the public service would theoret- 
ically hinder the control of the executive by the legislative branch. For this reason 
the exception provided in Section 11 seems inconsistent. This section provides 
that anyone who accepts an office in the service of the Government of Canada 
but does not accept any profit is not disqualified as a Member of the House of 
Commons. While the possibility of actual conflict may be remote, the appearance 
of conflict is immediate. 


Other exceptions to Section 10(a) seem more defensible. An exception is 
provided for a member of the Armed Forces while on active service as a conse- 
quence of war (Section 12). Although membership in the Armed Forces on a 
full-time basis would normally be incompatible with membership in the House of 
Commons, the exceptional circumstances provided for in Section 12 seem justifi- 
able. Other exceptions are set out in Sections 13 and 15 of the Act and exempt 
members of the Cabinet and Parliamentary Secretaries, both of whom hold offices 
of profit under the Crown. These exceptions are essential to Cabinet government 
as it has evolved in Canada. 


Section 10(b) of the Senate and House of Commons Act provides that 
certain judicial and other offices are incompatible with membership in the House 
of Commons. No sheriff, clerk of the peace, registrar of deeds, or county Crown 
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Attorney in any of the provinces is eligible to be a Member of the House of 
Commons. It is no longer clear why these officials alone should remain ineligibile 
and why other offices at the provincial level were not included. 


Currently there are no provisions in the Senate and House of Commons Act 
which would restrict Senators from holding the offices described above. There 
was apparently some reluctance to limit the activities of Senators but there would 
appear to be little justification at present to exempt them. The appearance of 
conflict of interest is as relevant to the Senate as it is to the House of Commons. 


Some legislation is concerned primarily with limiting candidacy. The House 
of Commons Act in Section 2 prohibits a member of any legislative council or 
assembly from being nominated for election to the House of Commons. Section 3 
of the Act provides that any Member of the House of Commons who is elected 
to and accepts a seat in the legislative assembly or council must vacate his seat in 
the House. It should be noted that Section 3 only requires a Member of the House 
of Commons to resign if he accepts a seat in the provincial assembly or council 
while Section 2 of the Act prohibits a member of a provincial assembly or council 
from even being nominated at any election to the House of Commons. In most 
cases, however, provincial laws bar Members of the House of Commons from 
contesting provincial elections without first resigning their seats in the House of 
Commons. 


This disqualification as to candidacy of a member of a legislative council or 
assembly is a matter which properly belongs in the Canada Elections Act and is 
in fact provided for in Subsection 21(1)(d) of that Act. In addition the Canada 
Elections Act declares ineligible as candidates the following office holders: 


1. Sub-section 21(1)(e) disqualifies every person holding the office of 
sheriff, clerk of the peace or county or judicial district Crown Attorney, 


2. Sub-section 21(1)(f) disqualifies every person who holds any office, 
commission or employment in the service of the Government of Canada 
to which profit of any kind is attached. The exceptions to this provision 
set forth in Sub-section 21(2)(a) to (h) are the same as those in the 
Senate and House of Commons Act. An additional exception is made for 
those employees normally disqualified but granted leave of absence for 
the purpose of running as a candidate. 


3. Sub-section 21(1)(g) disqualifies every person who is a member of the 
Council of the Northwest Territories or the Yukon Territory. 


4. Sub-section 21(1)(h) prevents those office holders from being candidates 
who are not qualified to vote in accordance with Sub-section 14(4) of 
the Canada Elections Act. These offices include the Chief Electoral 
Officer, the Assistant Chief Electoral Officer, returning officers, and 
every judge appointed by Governor-in-Council. 


It becomes evident upon comparing the provisions of these three acts that 
some office holders are disqualified from candidacy at an election to the House of 
Commons but that Members of the House of Commons are not disqualified from 
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accepting these same offices after their election. This may have been an oversight 
when the legislation was drafted, as Section 17 of the Senate and House of Com- 
mons Act appears to uphold the principle that Members of the House of Commons 
should not be permitted to hold those offices which a candidate cannot hold. This 
could be set out more clearly and definitively. 


The distinction between membership and candidacy for the House of Com- 
mons should be maintained. In many cases it is doubtful, according to our defini- 
tion of conflict of interest, that an office which is incompatible with membership 
is in fact incompatible with candidacy. This point of view will be reflected in the 
proposals. 


GOVERNMENT CONTRACTS 


Canadian legislation on the subject of government contracts held by Mem- 
bers of the House of Commons is found almost entirely in the Senate and House 
of Commons Act, particularly sections 16 to 21 inclusive. One general point can 
be made: the act is anachronistic in many respects and the sections on govern- 
ment contracts are perhaps the most ambiguous and contradictory. 


The general principle prohibiting those seeking membership in the House of 
Commons from enjoying a contract or agreement with the Government of Canada 
seems to be contained in Section 16: 


No person directly or indirectly, alone or with any other, by himself, or by the 
interposition of any trustee or third party, holding or enjoying, undertaking or 
executing any contract or agreement, expressed or implied, with or for the 
Government of Canada on behalf of the Crown, or with or for any of the 
officers of the Government of Canada, in which any public money of Canada 
is to be paid, is eligible as a Member of the House of Commons or shall sit or 
vote in the said House. 


The general principle prohibiting Members of the House of Commons from 
enjoying a contract or agreement with the Government of Canada is contained in 
Section 17: 


If any Member of the House of Commons accepts any office or commission or is 
concerned or interested in any contract, agreement, service or work that, by 
this act, renders a person incapable of being elected to, or sitting or voting in the 
House of Commons, or knowingly sells any goods, wares or merchandise to, or 
performs any service for the Government of Canada, or for any of the officers 
of the Government of Canada, for which any public money of Canada is paid 
or to be paid, whether such contract, agreement or sale is expressed or implied, and 
whether the transaction is single or continuous, the seat of such a Member is 
thereby vacated and his election is thenceforth void. 


The basic principle being expressed in these sections is that a Member of 
the House of Commons or candidate should not be party to a government con- 
tract as a result of which he is a recipient of public funds. On the basis of this 
principle it would appear that a Member of the House of Commons would not be 
jeopardizing his seat should he enter into a contract with the government whereby 
he receives no public funds although he does receive a benefit from the contract. 
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For example, it would seem that he could buy real estate from the government or 
receive authority in the way of a licence from the government and not violate 
these provisions. 


Similar provisions prohibiting Senators from participating in a government 
contract as a result of which he is a recipient of public funds are found in Sub- 
section 22(1) of the Senate and House of Commons Act: 


No person, who is a member of the Senate, shall directly or indirectly, knowingly 
and wilfully be a party to or be concerned in any contract under which the public 
money of Canada is to be paid. 


There are exceptions to Sections 16 and 17 of the Act which allow Members 
of the House of Commons to enter into government contracts where special cir- 
cumstances exist. Three specific exceptions are set out in Section 21: 


This Act does not extend to disqualify any person as a Member of the House of 

Commons by reason of his being 

(a) a shareholder in any incorporated company having a contract or agreement 
with the Government of Canada, except any company that undertakes a 
contract for the building of any public work; 

(b) a person on whom the completion of any contract or agreement, expressed or 
implied devolves by descent or limitation, or by marriage or as devisee, 
legatee, executor or administrator, until twelve months have elapsed after the 
same has so devolved on him; or 

(c) a contractor for the loan of money or of securities for the payment of money 
to the Government of Canada under the authority of Parliament, after 
public competition, or respecting the purchase or payment of the public stock 
or debentures of Canada, on terms common to all persons. 


There are similar exceptions covering Senators in Sub-sections 22(3) and (4) 
of the Act, although the exception provided for in Sub-section 21(b) is not 
included. 


Sub-section 21(a), and in the case of Senators Sub-section 22(4), is the most 
important exception. It provides a possible means whereby a Member of 
Parliament, simply by incorporating his interests, may effectively escape the gen- 
eral prohibition against holding a government contract. Once this is done the 
Member, as a shareholder, does not jeopardize his seat unless, of course, his com- 
pany or the company in which he has an interest undertakes a contract to build 
a public work. The Government of Canada has expanded its activity in the econ- 
omy to the extent that the contracts it issues for public works now form only a 
very small portion of the total. It is possible that a court, looking at the intent of 
the legislation as a whole, may restrict the breadth of the applications of Sub- 
sections 21(a) and 22(4). If a Member of Parliament were to own a substantial 
proportion of the shares of a company, for example, or if he were to be an officer 
or director in a particular company, the court on these occasions may hold that 
the Member of Parliament is not protected by this particular clause, and that 
Sections 16 and 17, or Sub-section 22(1), are to apply. The court is not com- 
pelled to take this point of view, however, and it would be very difficult to predict 
how this exception would be applied. 
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The entire interpretation of this act is even further complicated by the provi- 
sions set out in Sub-section 20(1) which, although it only applies to Members 
of the House of Commons, provides that: 


In every contract, agreement or commission to be made, entered into or accepted 
by any person with the Government of Canada, or any of the departments or 
officers of the Government of Canada, there shall be inserted an express condition, 
that no member of the House of Commons shall be admitted to any share or 
part of such contract, agreement or commission, or to any benefit to arise 
therefrom. 


This particular section lends itself to several interpretations. One of the more 
obvious is that a Member of the House of Commons cannot be party to a contract 
with the Government of Canada from which he receives any kind of benefit what- 
soever. Presumably, this would include all contracts regardless of whether public 
money is expended or whether the contracting party is an incorporated company. 
In other words, this interpretation of Sub-section 20(1) could be considered, if 
strictly interpreted, as rendering sections 16, 17 and 21 of the Senate and House 
of Commons Act unnecessary or unenforceable. Once again, however, it should be 
strongly stressed that it is impossible to predict, with any degree of certainty, 
what interpretation a court may place upon this section or upon any of the other 
sections of the Act. 


The fact that very few cases have been brought to court under the provisions 
of this act suggests that there may have been few violations which outraged the 
public and Parliament to a degree that they wished to take court action. It is also 
possible that the provisions of the Act are so ambiguous and contradictory that 
no one has been able to determine whether or not there are sufficient grounds for 
prosecution. The alternatives are either to abolish the provisions concerning gov- 
ernment contracts entirely or undertake to make the provisions workable. 


In considering the philosophy to be applied in this area it should be remem- 
bered that in 1957 the British House of Commons decided to repeal the section 
of the House of Commons Disqualification Act, 1931 which dealt with government 
contracts. The prevailing point of view was that because there had been little or 
no abuse in this area for over a hundred years the provisions were no longer 
necessary. The question of the appearance of conflict was not a major issue. This 
raises the fundamental question of whether or not Members of Parliament ought 
to have their seats placed in jeopardy because their source of income depends 
upon transactions with the government. For example, should a Member of Parlia- 
ment be liable under an act covering government contracts because he accepts 
remuneration for expenses incurred in appearing on a television show for a publicly 
owned broadcasting corporation? Should an individual who operates a private con- 
cern depending for a large source of its income on government revenue be effec- 
tively barred from membership in either the House of Commons or Senate simply 
because of this fact? 


Removing the sections of the Act prohibiting government contracts would 
satisfy those who emphasize that the opportunity for actual conflict is minimal 
and that, at present, the Act prohibits activities which most would agree are 
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morally acceptable. Others insist it is unwise to rely entirely on the good inten- 
tions of Members of Parliament and those who are interested in preventing even 
the appearance of a conflict would insist that legislative provisions are essential 
in this area. It may be argued further that participation in a Government contract 
is, by definition, a violation of the fiduciary duty and a conflict of interest. Re- 
moval of all legal provisions may result in a confusion of the principles involved 
or the feeling that moral sanctions no longer exist. 


FINANCIAL INTERESTS 


Members of Parliament sometimes have financial interests in areas subject 
to governmental regulation. It is normally considered appropriate that if a Member 
stands to gain, or to lose, by a government action over which he may have some 
influence, at minimum his fellow Members ought to know the kind and extent 
of his interest. The term “financial interests” should be interpreted widely to 
include interests such as gifts, honorariums and debts. 


In Canada no legislation exists to guarantee either the avoidance or disclosure 
of general financial interests. In the House of Commons the only rule in operation 
is Standing Order 11: 


No Member is entitled to vote on any question in which he has a direct pecuniary 
interest, and the vote of any Member so interested will be disallowed. 


In the Senate a similar provision is found in Rule 49(1) (5): 


A senator shall not be entitled to vote upon any question in which he has any 
pecuniary interest whatsoever, not held in common with the rest of the Canadian 
subjects of the Crown, and the vote of any senator so interested shall be 
disallowed; 


The Senate Rules have an additional provision. Rule 75(1) invokes the principle 
of avoidance by demanding that any Senator who has a pecuniary interest in a 
matter referred to a select committee shall not sit on that committee. While these 
provisions are clear and adequate, there is no mention of the problems that may 
be involved in allowing a Member of Parliament to debate on a subject in which 
he has a direct pecuniary interest. In fact, strictly interpreted, this provision re- 
quires neither the avoidance nor disclosure of financial interests. 


There are other ways, of course, in which all Members can apply the 
principle of avoidance. For example, rather than disclose, a Member may choose 
to avoid a conflict of interest by divesting himself of disputable interests or by 
placing his investments in a trust over which a Member exercises no control. 
Divestment is probably the most stringent application of the principle of avoidance 
and in some cases is probably the best means of avoiding conflict of interest. For 
reasons outlined in the introduction, however, it seems impractical to insist on it as 
a universal principle. 


A trust over which the Member exercises no control, on the other hand, would 
at least allow Members to continue to have financial holdings although their extent 
and nature would in most cases be unknown to the Member and to the public. 
Such a trust, if properly established, is a means whereby Members of Parliament 
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can avoid a variety of conflict situations. It requires some assurance, however, that 
the trust is indeed beyond the control of the Member. It must be realized also that 
if the investment held in trust represents a large, single holding, for example, it is 
unlikely the trustee would or could change the nature of the investment. In many 
situations, however, trusts, over which the Member exercises no control, can be 
useful where other means of control are inappropriate and where authority exists 
to supervise such a trust. 


There are basically two types of disclosure systems, verbal disclosure and the 
annual or semi-annual register of financial interests. The question of whether a 
disclosure should take a written or verbal form is a question of feasibility and 
effectiveness. In certain circumstances a form of annual registered disclosure may 
be the best means of obtaining a comprehensive statement of certain financial 
interests. It would have the added advantage of being permanently open to public 
view. Annual disclosure may also serve to alert the electorate to the personal 
interests of its Members, and encourage Members to divest certain disputable 
interests rather than leave themselves open to public criticism upon disclosing. 
There is no guarantee, however, that provisions requiring disclosure would secure 
the desired results. Experience suggests such provisions may be difficult to interpret 
and apply. In addition, if an annual disclosure were to be used it would probably 
have to be applied selectively to ensure that the right to privacy is not violated by 
indiscriminate requirements for disclosure. 


While a very uncertain tradition of verbal disclosure may exist in Canada, a 
review of Parliamentary precedents indicates no consistent adherence to this 
custom. Verbal disclosure requires the Member to announce his personal interests 
at the relevant time and place. An advantage of verbal disclosure is the fact that 
the conflict is brought to the attention of others at a time when they are in a 
position to judge the issue. 


Although it is difficult to estimate, it is anticipated that Members of Parlia- 
ment would not spend an excessive amount of time verbally disclosing interests. 
There is some question, however, of exactly when such a disclosure should take 
place. In Great Britain it was suggested that while a disclosure should definitely 
be made during debate, the same ought not to apply to the first question addressed 
by the Member. Supplementary questions, however, ought to be prefaced by a 
disclosure of interest where applicable. This type of provision would seem reason- 
able and it addresses itself to what might become a problem of tedious and 
repetitious disclosures at times inconvenient to the government and to Parliament 
It might even be that any question in which an individual has a pecuniary interest 
ought not be addressed to a Minister during question period at all. Such questions, 
by their very nature and form, may prompt government action by drawing public 
attention to specific circumstances. 


There still remains the question of whether or not disclosure ought to be 
extended to a Member’s dealings with Cabinet Ministers and public servants out- 
side of Parliament. How far does the obligation to disclose extend beyond other 
Members of Parliament? If the logic of disclosure is persuasive then it would seem 
that it should apply to all situations in which a Member of Parliament is acting 
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in his official capacity. Ideally, this type of prohibition would effectively remove 
any possibility that Members will use their influence for personal advantage in 
their associations with public servants and other government officials. 


There may be some doubt about whether a Member ought to debate at all 
if he has a pecuniary interest. The prevailing sentiment seems to be that as long 
as that interest is disclosed, such debate should be permitted. Some argue con- 
vincingly that Parliament will lose a great deal of expertise and special knowledge 
if individuals with private and personal interests are barred from expressing 
opinions. According to this logic, the prohibition against voting is sufficient to 
insure a Parliamentarian’s integrity. 


Regardless of the disclosure system chosen, one major problem is how direct 
or indirect a pecuniary interest must be to warrant disclosure. An answer in the 
form of a precise definition is practically impossible. For the disclosure of financial 
interests it is recommended that a broad interpretation of conflict of interest be 
adopted and that any benefit which may accrue to a Member, and which he does 
not share in common with members of the public, ought to be disclosed. 


Perhaps the most compelling criticism of disclosure is the simple fact that 
it is relatively easy to circumvent the spirit of the provisions. In either system the 
onus for the effective application of all rules rests heavily on the legislator involved. 
But if it is agreed that some type of public accessibility to information on Member’s 
financial interests is necessary, then, despite the shortcomings, disclosure seems to 
be a necessary mechanism. 


ParT IV 


GUIDELINES AND PROPOSALS FOR CHANGE 


GUIDELINES 


The practical application of the Canadian law on conflict of interest suggests 
that some fundamental principles and ideals should be inherent in Parliament’s 
formulation of rules on this subject. Certainly some principles will appear obvious, 
but the statement of these principles will encourage consistency and uniformity 
in the preparation of the rules and application of an accepted standard. These 
basic principles are outlined below. No proposal is intended to flow directly from 
any particular principle; rather, these principles are designed as a framework for 
reform and an attempt to delineate some basic moral and theoretical guidelines 
to follow in approaching the conflict of interest problem as it applies to Members 
of Parliament. 


1. A Member of Parliament is a trustee of public confidence and must perform 
and appear to perform his duties in a manner reflecting the highest degree of 
concern for the public interest. Moreover, 2 Member of Parliament must at all 
times ensure that his actions do not detract from the dignity of Parliament, and 
the respect and confidence which society places in it. 


2. Members of Parliament should make every reasonable effort to avoid even the 
appearance of those conflicts of interest that are not inherent in a representative 
democracy. 


3. Where possible, the rules on conflict of interest should be formulated so as not 
to restrict unduly candidacy for the Canadian House of Commons or unneces- 
sarily prevent any group in society from holding membership in the House of 
Commons or Senate. 


4. The rules on conflict of interest should attempt to provide the public with that 
information which is relevant to the question of conflict of interest while safe- 
guarding the individual Member’s right to privacy regarding information which 
the public does not require. 
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5. The right of members of the public to equal access and impartial treatment by 
government officials should be respected at all times. 


6. The rules on conflict of interest of Members of Parliament should assume the 
form most appropriate to their application and to the general problem area. 
Those rules which are capable of precise definition and which can, therefore, 
be objectively tested should usually be set out in legislation. Those rules which 
can only be stated in subjective language, and must rely for their application on 
the individual circumstances of each situation, should be set out in a less formal 
manner. 


7.The public should be granted a limited avenue to initiate investigations into 
apparent violations of the statutory provisions regarding conflicts of interest. 


8. Through a process of continuing review Parliament should ensure that the legisla- 
tion and the rules governing conflict of interest are relevant to changing situa- 
tions. 


PROPOSALS 


The proposals which follow are intended to deal both with the general 
area of conflict of interest and with those specific problem areas discussed in 
Part III of this paper. No attempt has been made to follow entirely the present 
system of any particular government, although ideas have been borrowed, espe- 
cially from the British and American examples. The main objective is to propose 
new rules which will deal more efficiently with current conditions and correct 
those injustices and problems which exist in present Canadian practice. 


Most proposals are followed by explanatory notes. Those which are not are 
either considered self-explanatory or their justification appears elsewhere in the 
paper. Unless otherwise indicated, each proposal is meant to apply both to 
Members of the House of Commons and Senators. 


Proposal 1 


It is recommended that the legislative provisions pertaining to conflicts of 
interest of Members of Parliament, with the exception of bribery, be contained in 
a new act entitled the “Independence of Parliament Act.” 


Acceptance of this proposal would require the removal of all provisions 
pertaining to conflict of interest which are presently found in the Senate and 
House of Commons Act and the House of Commons Act, and their incorpora- 
tion, where recommended, in the new Independence of Parliament Act. In a 
practical sense such a consolidation in one act would aid in the attainment of one 
of the main objectives of the proposals being made in this paper which is to clarify 
for Members of Parliament the rules of conduct under which they must operate. 
If this recommendation is accepted, further consideration should be given to the 
possibility of amalgamating the remaining sections of the Senate and House of 
Commons Act and the House of Commons Act. Eventually it would be advan- 
tageous if all relevant legislation, Standing Orders, regulations and guidelines 
pertaining to conflict of interest could be set forth in a handbook to be distributed 
to Members at the beginning of a new Parliament. 
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The choice of “Independence of Parliament Act” as a title is suggested as 
one which best describes the major objective of its provisions—the assurance that 
Members of Parliament will remain independent of any offices or interests 
which might unduly influence them in the exercise of their public duties. In 
addition, of course, the title “Independence of Parliament” has a long historical 
association as the heading for the present provisions in the Senate and House of 
Commons Act which regulate the participation of Members in various activities. 


A discussion draft of the bill entitled Independence of Parliament Act is 
contained as an appendix to give some practical indication of the statutory form 
which some of these proposals might take (See Appendix “A’’). It is anticipated 
that the bill will be further revised and expanded following a full public discussion 
of the conflict of interest problem. 


CORRUPT PRACTICES AND PROHIBITED FEES 


Proposal 2 
It is recommended: 

(a) That the provisions regarding bribery which are presently found in the 
“Criminal Code” in Section 108 remain in this form (See Appendix 
“C-377)3 

(b) That a provision be inserted in the “Independence of Parliament Act” 
requiring the automatic disqualification from membership in the House 
of Commons of any Member convicted of treason, bribery or of any in- 
dictable offence for which he is sentenced to death or to imprisonment 
for a term exceeding five years (See discussion draft, subclause 15(1)). 


(c) That Standing Orders 76 and 77 of the House of Commons, which relate 
to the offences of bribery and corrupt electoral practice, remain in the 
Standing Orders (See Appendix “C-6”). 


It is recommended that the provisions regarding bribery not be removed from 
the Criminal Code for three reasons: 


1. Bribery clearly falls within the “black zone” of prohibited conduct and its 
association with the Criminal Code will serve to emphasize this view. The 
examples of enforcement under this provision have provided valuable 
precedents. 


2. As persons other than Members will normally be associated with any 
violation of this provision, it should be contained in an act more universal 
than the Independence of Parliament Act. 

3. It would not be entirely appropriate to equate bribery with the type of con- 
duct to be regulated by the Independence of Parliament Act whose provi- 
sions are primarily intended to cover the “gray zone” of prohibited 
conduct. 


Section 682 of the Criminal Code is worded such that only those holding 
offices under the Crown or other public employment must automatically vacate 
their offices upon conviction for treason or an indictable offence for which they 
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are sentenced to death or to imprisonment for a term exceeding five years. This 
would include Ministers and public servants but not Members of the House of 
Commons. There should be no question, given these offences and penalties, that 
Members should also be automatically disqualified. Disqualification from mem- 
bership for some offences is presently provided in the Senate and House of Com- 
mons Act but it is unclear as to exactly what offences are included. 


Disqualification should become effective upon final determination of the con- 
viction and the normal procedure followed by the Government in the calling of 
a by-election (See Proposal 19(c)). As this sanction pertains solely to Members 
of the House of Commons it should be contained in the Independence of Parlia- 
ment Act. 


Although Standing Orders 76 and 77 of the House of Commons may not 
seem necessary in light of the provisions contained in the Criminal Code and in 
the Canada Elections Act, they do reinforce the view that bribery is one of the 
most serious crimes which a Member may commit. This prohibition has been a 
long established tradition of the House of Commons and reference to it in a 
Standing Order is appropriate. Furthermore, Parliament ought to retain an inde- 
pendent written authority under which it can institute its own proceedings. 


Proposal 3 


It is recommended that the following provision be incorporated in the Stand- 
ing Orders of the House of Commons and the Rules of the Senate: 


A Member (Senator) shall not advocate any matter or cause related to his personal, 
private or professional interests among Members or Senators, or among public 
servants, or before any Government boards or tribunals, for a fee or reward, direct 
or indirect. 


On occasion Members of Parliament, regardless of profession or occupation, 
may be requested to intercede with public servants or government bodies on behalf 
of constituents. This should be considered part of their normal representative duties 
and it seems unreasonable to prohibit Members from discharging such a funda- 
mental responsibility. However, if Members accept a fee for performing these 
duties, there is little doubt that they can be accused of having a conflict of interest 
in as much as they are receiving pecuniary rewards for performing duties associated 
with their public office. 


It is suggested that the proper forum for the regulation of prohibited fees be 
the rules of each House rather than statutory provisions. The benefit of having such 
a provision in the rules is that the House or Senate, if required, can elaborate on 
the interpretation of the provision as it relates to particular situations. More spe- 
cifically, the prohibition against practice before government boards and tribunals 
may require further qualification. The realtionship between public duty and the vast 
array of possible private activities is so complex that any final enumeration of con- 
flicting situations would probably be impossible. The provision is sufficiently spe- 
cific however, that it may result in a restriction of the scope of the professional 
practice of Members of the House of Commons and Senators. It is felt that such 
a restriction is necessary. 
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INCOMPATIBLE OFFICES 


Proposal 4 


It is recommended that there be a preamble to the “Independence of Parlia- 
ment Act” stating that certain offices are incompatible with membership in the 
House of Commons and the Senate either because they constitute a conflict of 
interest, violate the principle of the supremacy of Parliament, or violate the con- 
cept of the division of powers between federal and provincial jurisdictions. 


Proposal 5 
It is recommended: 


(a) That there be a provision in the “Independence of Parliament Act” which 
would make federal and provincial offices incompatible with membership 
in the House of Commons and the Senate (See discussion draft, clause 
10). 

That Section 11 of the “Senate and House of Commons Act”, which per- 
mits Members of the House of Commons to hold otherwise prohibited 
offices in the service of the Government of Canada, if there is no salary 
or benefit of any kind attached, not be included in the “Independence of 
Parliament Act” (See discussion draft, clause 19). 


(b 
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The principle of avoidance ought to be applied in the regulation of in- 
compatible offices. Prohibited offices should not be limited to those whose holders 
have a clear and close connection with governmental decision-making. The holding 
of even remote incompatible offices tends to violate constitutional principles and 
undermines public confidence by suggesting that Members and Senators hold these 
offices only for private pecuniary purposes. 


Certain offices in which a Member of Parliament may not have a pecuniary 
interest can also be considered incompatible with his role as a Member. The 
appearance of a conflict of interest does not depend upon the realization of a 
pecuniary benefit. Such offices are usually those which violate the principle of the 
supremacy of Parliament or the concept of the division of powers between 
federal and provincial jurisdictions. 

Proposal 6 

It is recommended that the following exemptions be provided to the general 
rule that a Member of Parliament not be permitted to hold federal and provincial 
offices (See discussion draft, clause 11). 

(a) offices or employment which an act of Parliament expressly provides: 
may be held by a Member; 

(b) membership in the Canadian Forces while on active service as a conse- 
quence of war; 

(c) membership in the reserve force of the Canadian Forces; 

(d) Ministers of the Crown. 


Proposal 7 


It is recommended that the laws regarding incompatible offices permit as many 
Canadians as possible to participate as candidates in an election. Once elected, how-. 
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ever, those holding incompatible offices should be required to relinquish them or 
forfeit their seats (See discussion draft, subclauses 17(2) and 15(2)). 


In keeping with this principle care should be taken to insure that those 
offices whose holders are barred from candidacy under the Canada Elections Act 
are also included among those offices set out in the Independence of Parliament 
Act whose holders are disqualified as Members of the House of Commons. 


GOVERNMENT CONTRACTS 


Proposal 8 


it is recommended that the preamble to the “Independence of Parliament Act” 
express the principle that, generally, participation in a government contract by a 
Member of Parliament constitutes a conflict of interest and a violation of his 
fiduciary duty. Provisions regulating participation by Members in such contracts 
should be contained in the “Independence of Parliament Act”. 


It is possible to argue that conflicts of interest in the area of government 
contracts should be resolved entirely at the Member’s personal discretion. This 
would avoid the difficulties that accompany attempts to formulate and apply 
statutory provisions in this area. However, it is doubtful that this type of approach 
will encourage the belief that Members of Parliament are independent of outside 
influences. The absence of universal standards may create public suspicions and 
place Members at a disadvantage in handling their personal affairs. An unam- 
biguous legal standard would at once clarify the rules regarding government 
contracts and remove any uncertainty that government contracts are considered 
detrimental to a Member’s independence and his ability to perform a fiduciary duty. 


Proposal 9 


It is recommended that there be a provision in the “Independence of Parlia- 
ment Act” which would prohibit a Member of Parliament from participating in or 
deriving any benefit directly or indirectly from government contracts except those 
contracts for which there is explicit provision (See discussion draft, clauses 2 and 
3). 


This proposal is the cornerstone of the provisions on government contracts. 
“Government contract” should be defined widely to include contracts awarded by 
any departments or agencies of the Government of Canada. The phrase “directly 
or indirectly” would normally include those interests constructively controlled by 
the Member. 


The variety and range of various relationships between governments and 
individuals make it essential that Members of Parliament receive some relief from 
this provision. Members would be unduly restricted if they were prohibited from 
participating in all types of contracts. Necessary exceptions are outlined in 
Proposal 11. 


Proposal 10 


It is recommended that no Member of Parliament be permitted to participate 
in the management or direction of a company having a government contract or 
agreement (See discussion draft, clauses 2 and 3). 
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Members should be required to register annually with the Clerk of the House 
or Senate a list of those companies in which they are officers, directors, or man- 
agers (See discussion draft, sub-clause 7(1)(b)()). 


Proposal 


11 


It is recommended that the following provisions be inserted in the “Inde- 


pendence 
posal 9: 


(a) 


(b) 


(c) 


(d) 


(e) 


of Parliament Act” to allow for exemptions from the provisions of Pro- 


A Member of Parliament should be permitted to own shares, directly or 
indirectly, in a company having a government contract or agreement 
when it is a public company (a company whose shares are publicly 
traded) in which the Member owns less than 5% of the total number of 
issued shares of the company (See discussion draft, subclause 4(1)(b)). 


Members should be required to register annually with the Clerk of the 
House or Senate a list of those public companies in which their holdings 
are under this threshold if the companies are involved in government 
contracts (See discussion draft, subclause 7(1)(a)). 


In complying with these disclosure requirements, Members should be 
able to disclose other interests they may have in private or public com- 
panies even though these companies do not have government contracts 
(See discussion draft, subclause 7(2)). 


A Member of Parliament should be permitted to participate in any gov- 
ernment contracts (not permitted by the other provisions of the “Act”) 
when the true aggregate value of the contracts does not exceed $1,000 
in any one fiscal year (See discussion draft, subclause 4(2)). 


Members should be required to register annually with the Clerk of the 
House or Senate the details and amounts of contracts falling within this 
exemption (See discussion draft, subclause 7(1)(a)). 


A provision should be inserted in the “Independence of Parliament Act,” 
similar to sub-section 21(b) of the “Senate and House of Commons 
Act,” which would permit a Member of Parliament to hold a govern- 
ment contract if the completion of such contract, expressed or implied, 
devolves on him by descent or by marriage or operation of law, provided 
he disposes of the contract within 12 months (See discussion drafi, 
subclauses 5(2) and 6(2)). 


Members should be required to register annually with the Clerk of the 
House or Senate the details and amounts of contracts falling within this 
exemption (See discussion draft, subclause 7(1)(c)). 


A provision should be inserted in the “Independence of Parliament Act,” 
similar to sub-section 21(c) of the “Senate and House of Commons Act,” 
which would permit a Member of Parliament to purchase public 
bonds or debentures of Canada which are generally provided or offered 
by the Crown on terms common to all persons (See discussion draft, 
subclause 4(1)(a)(ii)). 


A Member of Parliament should be permitted to participate in govern- 
ment contracts for the supply of goods and services or use of property 
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which are generally provided or offered by the government to the 
public on terms common to all persons (See discussion draft, sub- 
clause 4(1)(a)@)). 


(f) A Member of Parliament should be permitted to participate in a govern- 
ment contract if the purpose of such contract is to permit the 
Member to take advantage of government programmes, established 
by legislation or regulation, which are available to the general public 
(See discussion draft, subclause 4(1)(d)). 


Members should be required to register annually with the Clerk of the 
House or Senate the details and amounts of contracts falling within this 
exemption (See discussion draft, subclause 7(1)(a)). 


In addition, Members should be required to disclose the amount of any 
grants or subsidies they receive from the government, even though no 
contract may be entered into in order to qualify for the grant or subsidy 
(See discussion draft, subclause 7(1)(e)). 


(g) A Member of Parliament should be permitted to participate in govern- 
ment contracts the purpose of which is to reimburse the Member for 
travelling expenses (See discussion draft, subclause 4(1)(c)). 


Members should be required to register annually with the Clerk of the 
House or Senate the details and amounts of travelling expenses except 
those expenses incurred when travelling at the request of the Governor in 
Council, a Minister of the Crown, or on business approved by the Senate 
or House of Commons (See discussion draft, subclause 7(1)(d)). 


These exemptions are intended to provide reasonable and necessary exceptions 
to the general rule that Members of Parliament should not be permitted to partici- 
pate in government contracts. Members should not assume, however, that because 
participation in a particular contract is not prohibited by the legislation that it is 
necessarily condoned. Parliament will always retain the right to censure a Member 
it considers has acted improperly. 


In the exemption contained in paragaph (a) the percentage ownership pro- 
vided for is low enough that in most cases there would be little economic incentive 
to incur a conflict of interest. In certain cases these provisions may cause undue 
hardship and possible relief is provided for in Proposal 24. 


The exemption provided for in paragraph (b) is intended to prevent minor 
deviations from being prosecuted under the provisions of the Act. It is not intended 
to approve such contracts. The requirement that such deviations be declared in 
order to claim the exemption provided by this exception, will ensure that it is 
not knowingly abused. 


The exemption contained in paragraph (e) would simply permit Members 
of Parliament to utilize government services provided to the general public on a 
commercial basis. 


The particular programs exempted by virtue of the provision in paragraph 
(f) may at first prove difficult to determine. It is expected, however, that since 
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all programs in which Members participate must be disclosed, a body of prece- 
dence will quickly develop. The discussion draft suggests some criteria, including 
the amount of discretion involved and the extent of the program’s application. 
In addition, it is envisaged that the designated Standing Committees of the House 
and Senate will also provide guidance to Members in this area (See Proposal 21). 


The exemption provided for in paragraph (g) presently exists, in a more 
restricted form, in Section 14 of the Senate and House of Commons Act. The 
proposed extension of the exemption would permit Members of Parliament to 
accept travelling expenses from government departments and agencies, such as the 
CBC, provided they are disclosed. 


A major component of these exemptions is the requirement of annual, regis- 
tered disclosure of specified interests. It is likely that these provisions will require 
some Members of Parliament to maintain more detailed personal financial records 
than they may have in the past. Members of Parliament may wish to provide infor- 
mation beyond the disclosure requirements and disclosure rules should not operate 
to discourage this practice. 


It is envisaged that there would be public access to all the disclosures 
required by the provisions of the Independence of Parliament Act. The exact 
details of the disclosure procedure would be developed subsequent to acceptance 
of the principle of disclosure in this area. 


Proposal 12 


It is recommended that a person who is a Member of the House of Commons 
in two successive Parliaments not be permitted to participate in any government 
contracts in contravention of the provisions of the “Independence of Parliament 
Act” during the period between the two Parliaments (See discussion draft, sub- 
clause 5(3)). 


This provision is designed to prevent former Members of the House of Com- 
mons entering into government contracts during the interim period between 
successive Parliaments. Without this provision, individuals could use this short 
period of time to circumvent effectively the provisions of the legislation. 


Proposal 13 

It is recommended that participation by a Member of Parliament in any 
government contract in contravention of the “Independence of Parliament Act” 
render the contract voidable at the option of the Crown (See discussion draft, 
Clause 8). 


Proposal 14 

It is recommended that a candidate for election to the House of Commons 
not be disqualified from candidacy because he is participating in government con- 
tracts prohibited by the “Independence of Parliament Act.” A candidate should 
be required, however, to register with the Chief Electoral Officer, upon his nomi- 
nation, a list of contracts or offices he holds which would be prohibited if he were 
a Member. A candidate should also be required to register a list of those companies 
in which the candidate owns more than 5% of the total number of the issued 
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shares of the corporation if it is a public company (See discussion draft, sub- 
clause 17(5)). 


A candidate should not be permitted, however, to participate in any contract 
with the government for the supply of services for which any public money of 
Canada is to be paid (See discussion draft, subclause 17(1)). 


Ii the candidate is elected he should be required to register with the Clerk 
of the House upon being sworn in as a Member or within two months the nature 
and extent of any prohibited participation In government contracts and cease such 
participation as soon as possible and in any event within one year (See discussion 
draft, subclauses 7(1) and 5(1)). 


FINANCIAL INTERESTS 


Proposal 15 


It is recommended that Parliament formalize the hitherto tenuous custom of 
declaring an imterest during debate and during question period and extend this 
custom to situations previously excluded. The following resolution could be in- 
corporated in the Standing Orders of the House. 


In any debate of the House or its committees, or transactions or communications 
which a Member may have with other Members or Senators or with Ministers 
or servants of the Crown, he shall disclose any relevant pecuniary interest or 
benefit, that he may have when that interest or benefit is not shared in common 
with all other persons or particular groups in society. 


It is recommended that a corresponding provision be incorporated in the Rules 
of the Senate. 


The requirement to disclose may discourage some Members of Parliament 
from entering into debate on a matter in which they have some major or minor 
financial interest. At the same time, however, it is expected that others will be en- 
couraged to declare their interests and speak out on a matter knowing that this is 
an accepted practice. Should a Member approach another Member, Minister or 
public servant privately regarding a matter in which he has a personal interest, it 
would appear absolutely necessary that this personal interest be made known. 


If a Member or Senator were to speak on a particular issue several times 
during a session it is anticipated that only an initial disclosure would have to be 
made. Some degree of discretion is left to Members in determining what and when 
they are required to disclose. The rule would be embodied in a Standing Order of 
the House and rules of the Senate and no particular sanction provided for its viola- 
tion. But if the House or Senate should decide that a Member has flagrantly vio- 
lated its standards, a wide variety of sanctions are available. Furthermore, desig- 
nated Standing Committees of both Houses should be available to provide Mem- 
bers with additional guidance regarding particular situations that may arise and 
which may require verbal disclosure. 


Proposal 16 


It is recommended that the present practice, set out in Standing Order 11, 
of the House of Commons, whereby a Member who has a direct pecuniary interest 
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in any matter before the House of Commons is prohibited from voting on any ques- 
tion regarding this matter, be retained (See Appendix “C-6”). 


It is recommended that Rule 49(1)(b) of the Senate which is similar to Stand- 
ing Order 11 of the House of Commons also be retained (See Appendix “C-7”). 


Proposal 17 


It is recommended that a further resolution be incorporated in the Standing 
Orders of the House of Commons which would require Members of the House of 
Commons to exercise care in the management of their private investments so 
as not to benefit, or appear to benefit, from the use of information which may 
have been made available to them on a confidential basis. The resolution could 
read as follows: 


In managing their private investments, members of the House should exercise 
care to ensure that they do not benefit, or appear to benefit, from the use of in- 
formation which may have been provided to them as members on a confidential 
basis. 


It is recommended that a similar provision be mcorporated in the Rules of the 
Senate. 


This resolution is intended as a guide for Members of Parliament. It may be 
that information of a financial nature is not normally made available to Members 
on a confidential basis. However, this resolution would declare the attitude of 
Parliament if this does occur. No particular sanction is provided but the usual 
remedies would be available to the House and the Senate should either one decide 
that one of its Members has knowingly violated the principle embodied in the 
resolution. 


SANCTIONS AND ADMINISTRATION 


Proposal 18 


It is recommended that the Attorney General of Canada be charged with 
the enforcement of the provisions of the “Independence of Parliament Act”. In 
addition, members of the public should be able to request the Attorney General 
to commence legal proceedings against a Member of Parliament if it is believed 
a Member has violated the provisions of the Act. If the Attorney General refuses 
to commence legal proceedings, for whatever reason, any member of the public 
may make application to the superior court of the Province, from which the 
Member of the House of Commons was elected, or Senator appointed, for a decla- 
ration stating that the Attorney General has failed to commence legal proceedings. 
Upon such application, the court should be empowered to make such a declaration 
and forward a copy of it to the Speaker of the House of Commons or Senate and 
the Attorney-General of Canada (See discussion draft, clause 16). 


The manner in which the provisions of an ‘act are administered and enforced 
is often the most important influence on the effectiveness of the provisions of the 
Act. It is the intention of the above proposal that the public will act as a 
check upon the Attorney General to ensure that he carries out his duties impar- 
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tially and in full knowledge that pressure may be brought to bear upon him by 
the public and by the courts should he fail to do so. At the same time, the pro- 
vision is intended to protect the individual Member of Parliament from unfounded 
allegations and court actions over which he often has little control. 


Proposal 19 


It is recommended that the penalties which a court may impose for violation 
of the present legislative provisions be revised. The following penalties are recom- 
mended: 


(a) The penalty for violations of those sections related to government con- 
tracts, incompatible offices and disclosure requirements ought to be 
a maximum fine of $10,000 for each offence (See discussion draft, sub- 
clause 12(1)). 


(b) A Member of Parliament who has been convicted of participating in 
a prohibited government contract should be required to pay to the Crown 
any profits he has made as a result of the government contract. A Mem- 
ber of Parliament who has been convicted of holding an incompatible 
office should be required to pay the Crown the total amount of his 
salary received during the period in which he held the incompatible 
office (See discussion draft, clause 13). 

(c) A Member of the House of Commons who has been convicted of hold- 
ing an incompatible office or participating in a prohibited government 
contract should be automatically disqualified as a Member if he fails to 
divest himself of such contract or resign from such office within 30 days 
of his conviction. Upon being informed of a conviction and failure to 
divest, the Speaker should issue his warrant to the Chief Electoral Officer 
for the issue of a new writ in the manner provided for in the “House of 
Commons Act” (See discussion draft, clauses 14 and 15(2)). 


(d) A Senator who has been convicted of holding an incompatible office or 
participating in a prohibited government contract and who does not 
divest himself of such contract or resign from such office within 30 days 
of his conviction should be liable to a fine not exceeding $10,000 
dollars for each day, beyond this 30 day period, that he continues to 
commit the offence (See discussion draft, subclause 12(2)). 


The sanctions provided are intended to be sufficiently stringent that Members 
will adhere to the provisions of the Act. At the same time the sanctions contain 
enough flexibility so that unrealistic penalties are avoided and prosecution for 
violation of the provisions will not be discouraged. In addition, the House is 
always free to impose its own sanctions. 


Proposal 20 


It is recommended that Members of the House of Commons who have been 
convicted of violating the statutory provisions relating to conflict of interest and 
who have served the penalties imposed on them by the courts and by Parliament 
ought not to be barred thereby from again seeking membership in the House of 
Commons (See discussion draft, subclause 17(1)). 
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Proposal 21 


It is recommended that the Standing Orders of the House of Commons be 
amended to provide the Standing Committee on Privileges and Elections with a 
reference at the beginning of each Parliament to oversee the conduct of Members 
of the House of Commons. The Standing Order should provide an outline of the 
scope and limitations of the Committee’s responsibilities. It might read as follows: 

At the beginning of each Parliament, the Standing Committee on Privileges and 

Elections shall be deemed to have been charged by the House with a reference 

to: 

(a) investigate all questions of conflict of interest referred to it by the House of 

Commons, 
(b) provide Members on request with advisory opinions, 


(c) advise the House, on a regular basis, of any changes which are needed in 
conflict of interest legislation. 


The Committee may not investigate conflicts of interest of a Cabinet Minister if 
the alleged improprieties result from the exercise of his duties as a Minister of 
the Crown. 


It is recommended that a corresponding provision be incorporated in the Rules 
of the Senate. 


The variety and nature of conflict of interest situations requires the establish- 
ment of a Parliamentary body which would maintain a continuous interest in 
conflict of interest rules. For this reason it is proposed that the Standing Com- 
mittee on Privileges and Elections be given a role to play in advising Members 
about individual problems which may arise and in issuing additional guidelines as 
required. Any formal decisions would be interim and would require ratification by 
the House. The House of Representatives’ Committee on Standards of Official 
Conduct exercises similar responsibilities and has been the cornerstone of its 
system. 


If the concept of a Standing Committee actively participating in this way is 
agreed upon it may be that further refinement will be required in the composition 
and specific duties of the Committee. It would be highly desirable in the case of the 
House of Commons, if the Committee’s membership could be reduced from 21 to 
12. A viable alternative might be the establishment of a new committee with similar 
responsibilities. 


In the Senate, the Committee of Privileges, which consists of all Senators, 
would seem to be the logical committee to be charged with this reference although 
consideration must be given to reducing the size of the Committee. 


Proposal 22 


It is recommended that each Committee be provided with assistance and 
relieved, where possible, of the day-to-day administrative duties. It might be 
helpful if the Committees themselves were composed of senior members of 
the House and Senate. 


The Committee on Standards of Official Conduct in the House of Repre- 
sentatives has been extremely helpful in advising Members as to what they must 
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disclose under the rules and regulations and in continuously reviewing the rules 
to ensure that they are relevant to new developments within the system. Much of 
this background work has been handled by the Committe’s permanent support 
staff. 


Proposal 23 
It is recommended that: 


(a) The Speakers of the House of Commons and Senate should continue the 
current practice of refusing to refer to Committee those questions pro- 
perly handled by the courts. In those cases brought before the Committee 
where a violation of the rules of the House or Senate may also involve 
a violation of the statutory laws, the Committee should normally refrain 
from making any decisions which might reflect upon the guilt or inno- 
cence of the accused under the law until the matter has been finally 
determined by a court of law. 

(b) In those cases of conflict of interest which involve questions of violation 
of the rules and traditions of the House or Senate, the House or Senate 
alone should continue to be responsible for the final decision and for 
applying sanctions. The Committee should be charged with making the 
preliminary determination and with advising the House or Senate of the 
sanctions which are appropriate. 


Proposal 24 


It is recommended that a provision be inserted in the “Independence of 
Parliament Act” to enable the designated standing committee to grant special 
dispensation to any Member or Senator, where it can be shown that, for reasons 
of public interest or undue personal hardship, a Member or Senator should be 
permitted to participate in a government contract (See discussion draft, clause 9). 


It is anticipated that this exemption would be exercised very rarely and only 
when all the alternatives have been explored and it proves impossible for the 
Member to dispose of the contract or to dispose of his interest. In granting such 
dispensation, each House should demand full disclosure of the situation and 
perhaps require the interest be placed in a trust. 


Proposal 25 

It is recommended that a provision be included in the “Independence of Par- 
liament Act” requiring that any legal action under the “Act” be commenced 
within two years of the commission of the offence or within six months from the 
day on which the offence became known to the Attorney General (See discussion 
draft, subclause 12(5)). 
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APPENDIX A 


DISCUSSION DRAFT OF INDEPENDENCE 
OF PARLIAMENT ACT 


An Act to Ensure the Independence of Parliament and Respecting 
Conflicts of Interest of Members and Senators 


WHEREAS Members of the House of Commons and Senators are 
the holders of a public trust and as such act in a fiduciary capacity; 


AND WHEREAS Members of the House of Commons and Senators 
should not allow, or appear to allow, a conflict to arise between their 
public duties and their private pecuniary interests as might arise by 
participating in government contracts; 


AND WHEREAS the principle of the supremacy of Parliament and 
the division of powers in a federal system results in the incompatibility 
of certain offices, employments and commissions with membership in 
the House of Commons or the Senate; 


AND WHEREAS there is a need to codify these principles in an Act 
of Parliament to ensure that the position of trust that Members of the 
House of Commons and Senate hold is respected. 


Now THEREFORE Her Majesty, by and with the advice and consent 
of the Senate and House of Commons of Canada, enacts as follows: 
SHORT TITLE 


1. This Act may be cited as the Independence of Parliament Act. 


INTERPRETATION 
Z(1)) Inethis: Act, 
“Crown” includes the Government of Canada or any department, agency 


or corporation set out in any of the schedules to the Financial 
Administration Act; 


Preamble 
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title 


Definitions 
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contract” 
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“government contract” includes any contract 
(a) for the supply of goods or services, 
(b) for the sale, lease, purchase, use or hire of property, or 


(c) for the lending of money 
by or to the Crown; 
“Member” means a Member of the House of Commons; 


“ordinary course” means, in relation to a government contract, that the 
contract may be entered into by a member of the public upon 
paying an advertised or published amount or agreeing to perform 
standard terms or conditions; 


“participate” means, in relation to a government contract, to participate 
by being a party to or having a beneficial interest in the contract, 
or by being a shareholder, an officer, a director or a manager of 
a corporation that is a party to the contract or whose wholly owned 
subsidiary is a party to the contract, or by being the spouse of a 
person who is a party or a shareholder of a party to the contract. 


(2) A corporation is a wholly owned subsidiary of another cor- 
poration for the purposes of this Act if not less than ninety per cent 
of its issued shares are held by that other corporation. 


PARTICIPATION IN GOVERNMENT CONTRACTS 


3. Except as otherwise provided in this Act, no Member or 
Senator shall participate, directly or indirectly, in any government con- 
tract. 


4. (1) Section 3 does not prohibit a Member or Senator from 
participating in a government contract 


(a) if it is a contract made available to members of the public in 
the ordinary course 


(i) for the supply of goods or services by the Crown or for 
the use of Crown property, or 


(ii) for the sale or offer for sale of bonds, debentures or 
notes of Canada; 


(b) if it is a contract with a corporation whose shares are publicly 
traded and the total number of the issued shares of the cor- 
poration held by or for the Member and his spouse, or the 
Senator and his spouse, as the case may be, is not more than 
five per cent of the total number of such shares; 


(c) if it is a contract entered into for the purpose of reimbursing 
a Member or Senator for travelling expenses incurred by 
him; | 


(d) if it is a contract authorized by or under an Act of the 
Parliament of Canada and 


(i) the goods or services supplied, the property sold, leased, 
purchased or hired or the money lent or advanced, pur- 
suant to the contract, were offered to all members of 
the public or to specified classes thereof and the Mem- 
ber or his spouse, or the Senator or his spouse, as the 
case may be, entered into the contract as a member 
of the public in the ordinary course, 

(ii) the terms and conditions upon which the goods or ser- 

vices are supplied, the property is sold, leased, purchased 

or hired or the money is lent or advanced, pursuant to 
the contract, are specified in the Act or any regulation 
made thereunder, and 

(iii) the right to receive the goods or services supplied, the 

property sold, leased, purchased or hired or the money 

lent or advanced, pursuant to the contract, is not subject 
to the exercise of discretion by a Minister of the Crown 


or his deputy. 


(2) Section 3 does not prohibit a Member or Senator from par- 
ticipating in any government contracts, if the amounts paid or to be 
paid pursuant to the contracts, other than amounts paid pursuant to 
any contracts referred to in subsection (1), do not exceed in the aggre- 
gate the sum of one thousand dollars in any fiscal year. 


5. (1) Subject to subsection (3), a Member is not prohibited by 
this Act from participating in any government contract in which he was 
participating before his election as a Member but he shall cease to parti- 
Cipate in the contract as soon as possible after his election to the House 
of Commons and in any case not later than twelve months thereafter. 


(2) Subject to subsection (3), a Member is not prohibited by 
this Act from participating in any government contract in which the 
Member’s participation commences as the result of marriage or opera- 
tion of law, or as devisee, legatee, executor or administrator at any time 
after his election to the House of Commons but he shall cease to 
participate in that contract within twelve months after that time. 


(3) Where a person was a Member immediately before a disso- 
lution of the House of Commons and as a result of the next following 
general election is a Member on the first day of the next ensuing session 
of the House of Commons, he shall be deemed to have been a Member 
during the period between the two Parliaments. 


6. (1) A Senator is not prohibited by this Act from participating 
in any government contract in which he was participating before his 
appointment to the Senate but he shall cease to participate in the con- 
tract as soon as possible after his appointment to the Senate and in 
any case not later than twelve months thereafter. 
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(2) 


A Senator is not prohibited by this Act from participating 


in any government contract in which the Senator’s participation com- 
mences as the result of marriage or operation of law, or as devisee, 
legatee, executor or administrator at any time after his appointment to 
the Senate but he shall cease to participate in that contract within 
twelve months after that time. 


7. (1) A Member or Senator shall within two months of assum- 
ing office and on May 31st of each year thereafter file a return dis- 
closing in a manner and form prescribed by the regulations 


(a) the nature and extent of his participation, at any time dur- 


(b) 


(c) 


(d) 


(e) 


ing the period since becoming a Member or Senator, as the 
case may be, or in the period since the date of the last return, 
in any government contracts described in paragraphs 4(1) (b) 
and (d), and subsection 4(2); 


the name of any corporation in which 

(1) the Member or Senator is or has been an officer, director 
or manager, or 

(ii) the Member or his spouse, or the Senator or his spouse, 
as the case may be, is or has been a shareholder, where 
the corporation is or has been a party to any govern- 
ment contract 


at any time during the period since becoming a Member or 
Senator, as the case may be, or in the period since the date 
of the last return; 


the nature and extent of his participation, at any time during 
the period since becoming a Member or Senator, as the case 
may be, or in the period since the date of the last return, in 
any government contracts that he may participate in for a 
limited time under subsections 5(1) and (2) or subsections 
6(1) and (2), as the case may be; 


the particulars of all reimbursements received by him at any 
time during the period since becoming a Member or Senator, 
as the case may be, or in the period since the date of the last 
return, from participating in any government contracts under 
paragraph 4(1)(c), other than reimbursements for expenses 
incurred when travelling at the request of the Governor in 
Council, a Minister of the Crown, or on business approved by 
the Senate or House of Commons; and 


the particulars, where no contract has been entered into with 
the Crown, of any grant or subsidy that 


(i) the Member or his spouse or the Senator or his spouse, 
as the case may be, or 


(ii) a corporation in which the number of shares held by or 
for the Member and his spouse or the Senator and his 
spouse, as the case may be, is more than five per cent 
of the total number of the issued shares of the corpora- 
tion, or in which the Member or Senator is an officer, 
a director or a manager. 


has received from the Crown. 


(2) Nothing in this Act shall be construed so as to prevent a Mem- 
ber or Senator from giving further and more specific disclosure than 
that required by this Act should the Member or Senator wish to do so. 


(3) The Governor in Council may make regulations prescribing 


(a) the manner and form in which a Member or Senator shall 
disclose the information required by subsection (1); and 


(b) the manner and form in which such information shall be 
recorded and retained. 


8. (1) It is a condition of every government contract that par- 
ticipation by a Member or Senator in the contract in contravention of 
this Act renders the contract voidable at the option of the Crown and 
notice of this condition shall be inserted in every government contract. 


(2) The condition referred to in subsection (1) may be waived by 
the Crown when at the time of the making and execution of the contract 
all other parties to the contract have provided evidence satisfactory to 
the Crown that they have made reasonable and diligent inquiries and 
have reasonable grounds for believing that no Member or Senator is or 
will be participating in the contract in contravention of this Act. 


9. (1) Where the House of Commons, or one of its committees, 
deems it just and equitable to do so, it may direct that a Member be 
allowed to participate in any government contract otherwise prohibited 
by this Act, and thereupon only section 7 applies in respect of that 
contract. 


(2) Where the Senate, or one of its committees, deems it just and 
equitable to do so, it may direct that a Senator be allowed to partici- 
pate in any government contract otherwise prohibited by this Act, and 
thereupon only section 7 applies in respect of that contract. 


PROHIBITED OFFICES, COMMISSIONS AND EMPLOYMENTS 


10. No Member or Senator shall hold any of the following offices, 
commissions or employments: 


(a) the office of Governor General or Lieutenant Governor of a 
province; 
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(b) a judge of the Supreme Court of Canada, the Federal Court 
of Canada or of a superior, district or county court in any 
province; 


(c) employment in the Public Service; 


(d) any office, commission or employment whereby the occupant 
or holder thereof is appointed by or under the authority of 
the Governor in Council, the Treasury Board, any Minister 
or other officer of the Crown or any department, agency or 
corporation set out in any of the schedules to the Financial 
Administration Act, under any enactment or otherwise; 


(e) any elected provincial office or any position on the Council 
of the Northwest Territories or the Yukon Territory; and 


(f) any office or employment under the authority or control of a 
province of Canada or under the jurisdiction or control of any 
foreign government. 


11. Section 10 does not operate to prohibit a Member or Senator 
from 


(a) being a member of the Canadian Forces while he is on active 
service as a consequence of war; 


(b) being a member of the reserve force of the Canadian Forces 
who is not on full-time service other than active service as a 
consequence of war; 


(c) holding any office, commission or employment that an Act of 
Parliament expressly provides may be held by a Member or 
Senator; and 


(d) being a member of the Queen’s Privy Council for Canada. 


OFFENCES 


12. (1) Any Member or Senator who contravenes or fails to 
comply with the provisions of this Act is guilty of an offence and liable 
on summary conviction to a fine not exceeding ten thousand dollars. 


(2) Every Senator who fails to comply with section 14 is guilty of 
an offence and liable on summary conviction to a fine not exceeding 
ten thousand dollars, and where the offence is continued for more than 
one day, it shall be deemed to be a separate offence for each day on 
which the offence is committed or continued. 


(3) An information under this Act may be laid by the Attorney 
General of Canada or any person thereunto authorized by the Attorney 
General of Canada, and where an information purports to have been 
laid under this Act, it shall be deemed to have been laid by a person 
thereunto authorized by the Attorney General of Canada and shall not 
be called in question for lack of authority of the informant except by 
the Attorney General of Canada or by some person acting for him. 


(4) Any information in respect of an offence under this Act may 
be heard, tried or determined by any justice or judge if the accused is 
resident within the territorial jurisdiction of that justice or judge although 
the matter of the information did not arise in that territorial jurisdiction. 


(5) An information in respect of any offence under this Act may 
be laid 


(a) at any time within two years of the commission of the offence; 
or 


(b) at any time within six months from the day on which evi- 
dence, sufficient in the opinion of the Attorney General of 
Canada to justify prosecution for the offence, came to his 
knowledge. 


(6) A certificate of the Attorney General of Canada as to the day 
on which the evidence referred to in paragraph (5)(b) came to his 
knowledge is conclusive evidence thereof. 


PROFITS, SALARIES OR OTHER REMUNERATION ARE DEBTS 
DUE TO THE CROWN 


13. A Member or Senator shall account for and pay over to 
the Crown 


(a) any profit derived by him from participating in a government 
contract in contravention of this Act, and 


(b) any salary or other remuneration received by him from hold- 
ing an office, commission or employment in contravention of 
this Act, 


and any such profit, salary or other remuneration is a debt due to Her 
Majesty and recoverable as such in any court of competent jurisdiction 
by the Attorney General of Canada. 


RESIGNATION FROM PROHIBITED OFFICE AND 
DISQUALIFICATION OF MEMBER 


14, When a Member or Senator has been convicted on a charge 
of participating in a government contract or of holding an office, com- 
mission or employment in contravention of this Act, he shall, within 
thirty days after the date of his conviction, terminate his participation 
in that contract or resign that office, commission or employment. 


15. (1) When a Member is convicted of bribery, treason or of an 
indictable offence for which he is sentenced to death or to imprisonment 
for a term exceeding five years, he is disqualified as a Member, his seat 
is vacated and the Speaker of the House of Commons upon being in- 
formed by the Attorney General of Canada of the conviction shall 
forthwith address his warrant to the Chief Electoral Officer for the issue 
of a new writ for the election of a Member to fill the vacancy. 
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(2) Where a Member is convicted of a contravention of section 
14, he is thereupon disqualified as a Member, his seat is vacated and 
the Speaker of the House of Commons upon being informed by the 
Attorney General of Canada of the conviction shall forthwith address 
his warrant to the Chief Electoral Officer for the issue of a new writ 
for the election of a Member to fill the vacancy. 


PUBLIC RECOURSE 


16. (1) Where a person has reasonable grounds for believing that 
the Crown has a cause of action against a Member or Senator for an 
offence or for recovery of a debt due to Her Majesty under section 13 
and that the Attorney General of Canada has failed or refused to 
institute legal proceedings against the Member or Senator, that person 
may make application to a superior court of the province 


(a) where the electoral district from which the Member is elected, 
is located, or 


(b) from which the Senator is appointed, 


for a declaration that there exists 


(c) evidence sufficient to justify prosecution of the Member or 
Senator, for an offence against this Act, or 


(d) evidence sufficient to justify the institution of legal proceed- 
ings against the Member or Senator, for recovery of a debt 
due to Her Majesty under section 13. 


(2) An application under subsection (1) shall be dismissed upon 
the filing with the court by the Member or his solicitor, or the Senator 
or his solicitor, as the case may be, of a certificate issued by the At- 
torney General of Canada certifying that legal proceedings in regard 
to the alleged cause of action have been commenced by him against 
the Member or Senator. 


(3) Where an application has been made in respect of a Member 
and the court issues a declaration under subsection (1), a copy thereof 
shall forthwith be forwarded by the court to the Speaker of the House 
of Commons and the Attorney General of Canada. 


(4) Where an application has been made in respect of a Senator 
and the court issues a declaration under subsection (1), a copy thereof 
shall forthwith be forwarded to the Speaker of the Senate and the At- 
torney General of Canada. 


CONSEQUENTIAL AMENDMENTS 


17. (1) Paragraph 21(1)(c) of the Canada Elections Act is re- 
pealed and the following substituted therefor: 


“(c) every person who has been convicted before any competent 
court of having contravened the Independence of Parliament 


Act during the period in which any part of the fine remains 
unpaid or the sentence imposed by that court remains un- 
completed; 


(c. 1) every person who has been ordered to pay any sum to the 
Crown as the result of a contravention of the Independence 
of Parliament Act until he has paid that sum; 


(c.2) every person who holds, enjoys, undertakes or executes any 
contract or agreement to supply services with the Government 
of Canada or any officers thereof or with the Crown, for 
which any public money of Canada is to be paid, during the 
time he is receiving or enjoying benefits under the contract 
or agreement;” 


(2) Paragraph 21(1)(d) and (e) of the said Act are repealed. 


(3) Paragraph 21(2)(a) of the said Act is repealed and the 
following substituted therefor: 


“(a) a Member of the Queen’s Privy Council for Canada who is 
not otherwise rendered ineligible;” 


(4) Paragraphs 21(2)(c) and (d) of the said Act are repealed. 


(5) Section 23 of the said Act is amended by adding thereto the 
following subsection: 


“(15) A candidate shall, within five days of being nominated 
or at least thirty days prior to the election, whichever is the later, 
file a statement with the returning officer, showing 


(a) details of any contract or agreement, express or implied that 
he by himself or by the interposition of any trustee or third 
party holds or has with the Government of Canada or any 
department, agency or corporation set out in any of the 
schedules to the Financial Administration Act; and 


(b) the name of any corporation in which he is an officer, director 
or manager or in which he or his spouse or he and his spouse 
hold more than five per cent of the total number of the is- 
sued shares of the corporation, if the shares of the corpora- 
tion are publicly traded.” 


18. Sections 2 to 5 of the House of Commons Act are repealed. 


19. Sections 10 to 23 of the Senate and House of Commons Act 
are repealed. 
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APPENDIX B 


PROPOSED STANDING ORDERS 


1. A Member shall not advocate any matter or cause related to his 
personal, private or professional interests among Members or 
Senators, or among public servants, or before any Government 
boards or tribunals, for a fee or reward direct or indirect. 


2. In any debate of the House or its committees, or transactions or 
communications which a Member may have with other Members 
or Senators or with Ministers or servants of the Crown, he shall dis- 
close any relevant pecuniary interest or benefit, that he may have 
when that interest or benefit is not shared in common with all other 
persons or particular groups in society. 


3. In managing their private investments, Members of the House 
should exercise care to ensure that they do not benefit, or appear 
to benefit, from the use of information which may have been pro- 
vided to them as Members on a confidential basis. 


4. At the beginning of each Parliament, the Standing Committee on 
Privileges and Elections shall be deemed to have been charged by 
the House with a reference to: 


(a) investigate all questions of conflict of interest referred to it 
by the House of Commons, 


(b) provide Members, on request, with advisory opinions, 


(c) advise the House, on a regular basis, of any changes which 
are needed in conflict of interest legislation. 


The Committee may not investigate conflicts of interest of a Cabinet 
Minister if the alleged improprieties result from the exercise of his 
duties as a Minister of the Crown. 


It is proposed that corresponding provisions be incorporated in 
the Rules of the Senate. 


APPENDIX C-1 


SENATE AND HOUSE OF COMMONS ACT 


(Relevant Sections) 


An Act respecting the Senate and House of Commons 


SHORT TITLE 


1. This Act may be cited as the Senate and House of Commons Act. 
Bec 49 S51. 
DEMISE OF THE CROWN 


2. No parliament of Canada shall determine or be dissolved by the 
demise of the Crown, but such parliament shall continue, and may 
meet, convene and sit, proceed and act, notwithstanding the demise of 
the Crown, in the same manner as if such demise had not happened. 
ioc. 249.5. 2. 


3. Nothing in section 2 alters or abridges- the power of the Crown 
to prorogue or dissolve the Parliament of Canada. R.S., c. 249, s. 3. 


PRIVILEGES AND IMMUNITIES OF MEMBERS AND OFFICERS 


4. The Senate and the House of Commons respectively, and the 
members thereof respectively, hold, enjoy and exercise, 


(a) such and the like privileges, immunities and powers 
as, at the time of the passing of the British North America 
Act, 1867, were held, enjoyed and exercised by the Commons 
House of Parliament of the United Kingdom, and by the 
members thereof, so far as the same are consistent with and 
not repugnant to that Act; and 


(b) such privileges, immunities and powers as are from time to 
time defined by Act of the Parliament of Canada, not ex- 
ceeding those at the time of the passing of such Act held, 
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enjoyed and exercised by the Commons House of Parlia- 
ment of the United Kingdom and by the members thereof 
TESPECLIVEl Yc RS... C, 24058 54. 


5. Such privileges, immunities and powers are part of the general 
and public law of Canada, and it is not necessary to plead the same, 
but the same shall, in all courts in Canada, and by and before all 
judges, be taken notice of judicially. R.S., c. 249, s. 5. 


6. Upon any inquiry concerning the privileges, immunities and 
powers of the Senate and of the House of Commons or of any member 
thereof respectively, any copy of the journals of the Senate or House 
of Commons, printed or purported to be printed by the order of the 
Senate or House of Commons, shall be admitted as evidence of such 
journals by all courts, justices and others, without any proof being 
given that such copies were so printed. R.S., c. 249, s. 6. 


REPORT AND PROCEEDINGS 


7. (1) Any person who is a defendant in any civil or criminal 
proceedings commenced and prosecuted in any manner for or on ac- 
count of or in respect of the publication of any report, paper, votes or 
proceedings, by such person or by his servant, by or under the authority 
of the Senate or House of Commons, may bring before the court in 
which such proceedings are so commenced and prosecuted, or before 
any judge of the same, first giving twenty-four hours notice of his in- 
tention so to do to the prosecutor or plaintiff in such proceedings, or 
to his attorney or solicitor, a certificate under the hand of the Speaker 
or Clerk of the Senate or House of Commons, as the case may be, 
stating that the report, paper, votes or proceedings, as the case may be, 
in respect whereof such civil or criminal proceedings have been com- 
menced and prosecuted, was or were published by such person or by 
his servant, by order or under the authority of the Senate or House of 
Commons, as the case may be, together with an affidavit verifying such 
certificate. 


(2) Such court or judge shall thereupon immediately stay such 
civil or criminal proceedings, and the same and every writ or process 
issued therein shall be and shall be deemed and taken to be finally 
put an end to, determined and superseded by virtue of this Act. R.S., 
C. 240 eS. is 


8. (1) Where any civil or criminal proceedings are commenced 
or prosecuted for or on account or in respect of the publication of 
any copy of such report, paper, votes or proceedings, the defendant, at 
any stage of the proceedings, may lay before the court or judge, such 
report, paper, votes or proceedings, and such copy with an affidavit 
verifying such report, paper, votes or proceedings, and the correctness 
of such copy. 


(2) The court or judge shall thereupon immediately stay such 
civil or criminal proceedings, and the same and every writ or process 
issued therein, shall be and shall be deemed to be finally put an end to, 
determined and superseded by virtue of this Act. R.S., c. 249, s. 8. 


9. In any civil or criminal proceedings commenced or prosecuted 
for printing any extract from or abstract of any such report, paper, 
votes or proceedings, such report, paper, votes or proceedings may be 
given in evidence, and it may be shown that such extract and abstract 
was published bona fide and without malice, and, if such is the opinion 
of the jury, a verdict of not guilty shall be entered for the defendant. 
Resnnc, 2498729. 


INDEPENDENCE OF PARLIAMENT 


Members of the House of Commons 


10. Except as hereinafter specially provided, 

(a) no person accepting or holding any office, commission or 
employment, permanent or temporary, in the service of the 
Government of Canada, at the nomination of the Crown or 
at the nomination of any of the officers of the Government of 
Canada, to which any salary, fee, wages, allowance, emolu- 
ment, or profit of any kind is attached, and 


(6b) no sheriff, registrar of deeds, clerk of the peace, or county 
crown attorney in any of the provinces of Canada, 


is eligible as a member of the House of Commons, or shall sit or vote 
therein. R:S., c. 249, s. 10. 
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11. Nothing in section 10 renders ineligible any person holding Exception 


any Office, commission or employment, permanent or temporary, in the 
service of the Government of Canada, at the nomination of the Crown, 
or at the nomination of any of the officers of the Government of 
Canada, as a member of the House of Commons, or disqualifies him 
from sitting or voting therein, if, by his commission or other instrument 
of appointment, it is declared or provided that he shall hold such office, 
commission or employment without any salary, fees, wages, allowances, 
emolument or other profit of any kind, attached thereto. R.S., c. 249, 
Care. 


12. Nothing in this Act renders ineligible or disqualifies any per- 
son as a member of the House of Commons or to sit or vote therein 
by reason of his being 

(a) amember of Her Majesty’s forces while he is on active service 

as a consequence of war, or 

(b) a member of the reserve force of the Canadian Forces who is 


not on full-time service other than active service as a conse- 
quence of war. R.S., c. 310, s. 5; 1966-67, c. 96,:s. 64. 
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13. Notwithstanding anything in this Act, a member of the House 
of Commons shall not vacate his seat by reason only of his acceptance 
of an office of profit under the Crown, if that office is an office the 
holder of which is capable of being elected to, or sitting or voting in, 
the House of Commons. R.S., c. 249, s. 13. 


14. A person is not, by this Act, rendered ineligible as a member 
of the House of Commons or disqualified from sitting or voting in the 
House of Commons by reason only of his acceptance of travelling 
expenses paid out of public moneys of Canada where the travel is under- 
taken at the request of the Governor in Council on the public business 
of Canada. 1968-69, c. 28, s. 98. 


15. A member of the Queen’s Privy Council for Canada is not, by 
this Act, rendered ineligible as a member of the House of Commons or 
disqualified from sitting or voting in the House of Commons by reason 
only that he 


(a) holds an office for which a salary is provided in section 4 of 
the Salaries Act and receives that salary, or 

(6b) is a Minister without Portfolio and receives a salary in respect 
of that position, 


if he is elected while he holds that office or position or is a member 
of the House of Commons at the date of his nomination by the Crown 
for that office or position. 1968-69, c. 28, s. 98. 


16. No person, directly or indirectly, alone or with any other, by 
himself or by the interposition of any trustee or third party, holding or 
enjoying, undertaking or executing any contract or agreement, expressed 
or implied, with or for the Government of Canada on behalf of the 
Crown, or with or for any of the officers of the Government of Canada, 
for which any public money of Canada is to be paid, is eligible as a 
member of the House of Commons, or shall sit or vote in the said 
House wR OCs 2495.5. 1. 


17. If any member of the House of Commons accepts any office 
or commission, or is concerned or interested in any contract, agreement, 
service or work that, by this Act, renders a person incapable of being 
elected to, or of sitting or voting in the House of Commons, or know- 
ingly sells any goods, wares or merchandise to, or performs any service 
for the Government of Canada, or for any of the officers of the Govern- 
ment of Canada, for which any public money of Canada is paid or to 
be paid, whether such contract, agreement or sale is expressed or 
implied, and whether the transaction is single or continuous, the seat 
of such member is thereby vacated, and his election is thenceforth void. 
R822. 16: 


18. (1) If any person disqualified or by this Act declared incapable 
of being elected to, or of sitting or voting in the House of Commons, 
or if any person duly elected, who has become disqualified to continue 
to be a member or to sit or vote, under section 17, nevertheless sits or 
votes, or continues to sit or vote therein, he shall thereby forfeit the 
sum of two hundred dollars for each and every day on which he so sits 
or votes. 


(2) Such sum is recoverable from him by any person who sues 
for the same in any court of competent civil jurisdiction in Canada. 
RES. ,ccw2497 ser] 7. 


19. Sections 16, 17 and 18 extend to any transaction or act begun 
and concluded during a recess of Parliament. R.S., c. 249, s. 18. 


20. (1) In every contract, agreement or commission to be made, 
entered into or accepted by any person with the Government of 
Canada, or any of the departments or officers of the Government of 
Canada, there shall be inserted an express condition, that no member 
of the House of Commons shall be admitted to any share or part of 
such contract, agreement or commission, or to any benefit to arise 
therefrom. 


(2) In case any person, who has entered into or accepted, or 
who shall enter into or accept any such contract, agreement or com- 
mission, admits any member or members of the House of Commons, 
to any part or share thereof, or to receive any benefit thereby, every 
such person shall, for every such offence, forfeit and pay the sum of two 
thousand dollars, recoverable with costs in any court of competent 
jurisdiction by any person who sues for the same. R.S., c. 249, s. 19. 


21. This Act does not extend to disqualify any person as a member 
of the House of Commons by reason of his being 


(a) a shareholder in any incorporated company having a contract 
Or agreement with the Government of Canada, except any 
company that undertakes a contract for the building of any 
public work; 


(b) a person on whom the completion of any contract or agree- 
ment, expressed or implied, devolves by descent or limitation, 
or by marriage, or as devisee, legatee, executor or adminis- 
trator, until twelve months have elapsed after the same has 
so devolved on him; or 


(c) a contractor for the loan of money or of securities for the 
payment of money to the Government of Canada under the 
authority of Parliament, after public competition, or respect- 
ing the purchase or payment of the public stock or debentures 
of Canada, on terms common to all persons. R.S., 'c. 249, s. 
20; Ris...cH1G0o, sicd; 
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Members of the Senate 


22. (1) No person, who is a member of the Senate, shall di- 
rectly or indirectly, knowingly and wilfully be a party to or be con- 
cerned in any contract under which the public money of Canada is to 
be paid. 

(2) If any person, who is a member of the Senate, knowingly 
and wilfully becomes a party to or concerned in any such contract, 
he shall forfeit the sum of two hundred dollars for each and every 
day during which he continues to be such party or so concerned. 


(3) Such sum is recoverable from him by any person who sues 
for the same, in any court of competent jurisdiction in Canada. 


(4) This section does not render any senator liable for such 
penalties, by reason of his being a shareholder in any incorporated 
company having a contract or agreement with the Government of 
Canada, except any company that undertakes a contract for the building 
of any public work. 


(5) This section does not render any senator liable for such 
penalties by reason of his being, or having been, a contractor for the 
loan of money or of securities for the payment of money to the Gov- 
ernment of Canada under the authority of Parliament, after public 
competition, or by reason of his being, or having been, a contractor 
respecting the purchase or payment of the public stock or debentures 
of Canada, on terms common to all persons. R.S., c. 249, s. 21. 


Members of the Senate and of the House of Commons 


23. (1) No member of the Senate or of the House of Commons 
shall receive or agree to receive any compensation, directly or indirectly, 
for services rendered, or to be rendered, to any person, either by 
himself or another, in relation to any bill, proceeding, contract, claim, 
controversy, charge, accusation, arrest or other matter before the 
Senate or the House of Commons, or before a committee of either 
House, or in order to influence or to attempt to influence any member 
of either House. 


(2) Every member of the Senate offending against this section is 
liable to a fine of not less than one thousand dollars and not more than 
four thousand dollars; and every member of the House of Commons 
offending against this section is liable to a fine of not less than five hun- 
dred dollars and not more than two thousand dollars, and shall 
for five years after conviction of such offence, be disqualified from 
being a member of the House of Commons, and from holding any 
office in the public service of Canada. 


(3) Any person who gives, offers, or promises to any such 
member any compensation for such services as aforesaid, rendered or 
to be rendered, is guilty of an indictable offence, and liable to one 


year’s imprisonment and to a fine of not less than five hundred dollars 
and not more than two thousand dollars. R.S., c. 249, s. 22. 
Limitation of Actions 


24. No person is liable to any forfeiture or penalty imposed by Limitation 
this Act, unless proceedings are taken for the recovery thereof within °!S™‘S 
twelve months after such forfeiture or penalty has been incurred. R.S., 

c? 249. s..23. 


(Sections 25 to 47 omitted) 
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APPENDIX C-2 


HOUSE OF COMMONS ACT 


An Act respecting the House of Commons 


SHORT TITLE 


1. This Act may be cited as the House of Commons Act. R.S., c. 
143, s. 1. 


DISQUALIFICATIONS OF MEMBERS 


2. (1) No person who, on the day of the nomination at any elec- 
tion to the House of Commons, is a member of any legislative council 
or of any legislative assembly of any province, is eligible as a member 
of the House of Commons, or is capable of being nominated or voted for 
at such election, or of being elected to or of sitting or voting in the 
House of Commons. 


(2) If any one so declared ineligible is elected and returned as a 
member of the House of Commons, his election is void. R.S., c. 143, 
Saas 


3. If any member of the House of Commons is elected and re- 
turned to any legislative assembly, or is elected or appointed a member 
of any legislative council and accepts the seat, his election as a member 
of the House of Commons thereupon becomes void, his seat shall be 
vacated, and a new writ shall issue forthwith for a new election. R.S., 
4358.53: 


4. Any member of the House of Commons elected or appointed 
to a provincial legislature without his knowledge or consent shall con- 
tinue to hold his seat in the House of Commons as if no such election or 
appointment to a provincial legislature had been made, if, without taking 
his seat in the provincial legislature, and within ten days after being 
notified of such election or appointment, or, if he is not within the 


province at the time, then within ten days after his arrival within the 
province, he resigns his seat in such legislature, and notifies the Speaker 
of the House of Commons of such resignation. R.S., c. 143, s. 4. 


5. (1) If any person who is by this Act declared ineligible as a 
member of the House of Commons, or incapable of sitting or voting 
therein, so sits or votes, he shall forfeit the sum of two thousand dollars 
for every day that he sits or votes. 


(2) Such sum may be recovered by any person who sues for the 
same, by action in any form allowed by law in the province in which 
the action is brought, in any court having jurisdiction. R.S., c. 143, s. 5. 


RESIGNATION OF MEMBERS 


6. (1) Any member of the House of Commons may resign his seat 


(a) by giving, in his place in the House, notice of his intention to 
resign, in which case, and immediately after such notice has 
been entered by the clerk on the journals of the House, the 
Speaker shall forthwith address his warrant, under his hand 
and seal, to the Chief Electoral Officer, for the issue of a writ 
for the election of a new member in the place of the member 
resigning; or 


(b) by addressing and causing to be delivered to the Speaker a 
declaration of his intention to resign his seat, made in writing 
under his hand and seal before two witnesses, which declara- 
tion may be so made and delivered either during a session of 
Parliament, or in the interval between two sessions, in which 
case the Speaker shall, upon receiving such declaration, forth- 
with address his warrant, under his hand and seal, to the 
Chief Electoral Officer, for the issue of a writ for the election 
of a new member in the place of the member so resigning; 


and in either case a writ shall issue accordingly. 


(2) An entry of the declaration so delivered to the Speaker shall 
be thereafter made in the journals of the House. R.S., c. 143, s. 6. 


7. (1) If any member of the House of Commons wishes to resign 
his seat in the interval between two sessions of Parliament, and there is 
then no speaker, or, if the Speaker is absent from Canada, or, if such 
member is himself the Speaker, he may address or cause to be delivered 
to any two members of the House the declaration of his intention to 
resign mentioned in section 6. 


(2) The two members, upon receiving the declaration, shall forth- 
with address their warrant, under their hands and seals, to the Chief 
Electoral Officer for the issue of a new writ for the election of a member 
in the place of the member so notifying his intention to resign, and such 
writ shall issue accordingly. R.S., c. 143, s. 7. 
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8. Any member tendering his resignation in any manner herein- 
before provided, shall be held to have vacated his seat and ceases to be 
a member of the House. R.S., c. 143, s. 8. 


9. No member shall tender his resignation while his election is 
lawfully contested, or until after the expiration of the time during which 
it may by law be contested on other grounds than corruption or bribery. 
Roa cila4o.s-9- 


VACANCIES 


10. If any vacancy happens in the House of Commons by the 
death of any member, or by his accepting any office, the Speaker, on 
being informed of the vacancy by any member of the House in his 
place, or by notice in writing under the hands and seals of any two 
members of the House, shall forthwith address his warrant to the Chief 
Electoral Officer, for the issue of a new writ for the election of a 
member to fill the vacancy; and a new writ shall issue accordingly. 
R.8.,.c,, 143; s..10. 


11. If, when such vacancy happens, or at any time thereafter, 
before the Speaker’s warrant for a new writ has issued, there is no 
Speaker of the House, or if the Speaker is absent from Canada, or if 
the member whose seat is vacated is himself the Speaker, then, any 
two members of the House may address their warrant, under their hands 
and seals, to the Chief Electoral Officer, for the issue of a new writ for 
the election of a member to fill such vacancy; and such writ shall issue 
accordingly. R.S., c. 143, s. 11. 


12. (1) A warrant may issue to the Chief Electoral Officer for 
the issue of a new writ for the election of a member of the House of 
Commons to fill any vacancy arising after a general election, and before 
the first meeting of Parliament thereafter, by reason of the death or ac- 
ceptance of such office of any member. 


(2) Such writ may issue at any time after such death or acceptance 
of office. 


(3) The election to be held under such writ does not in any man- 
ner affect the rights of any person entitled to contest the previous 
election. 


(4) The report of any judge appointed to try such previous elec- 
tion, or of the Supreme Court of Canada, in case of an appeal, 
shall determine whether the member who has so died or accepted office, 
or any other person was duly returned or elected at the previous 
election. 


(5) The determination, if adverse to the return of such member, 
and in favour of any other candidate, avoids the election held under 
this section, and the candidate declared duly elected at the previous 
election is entitled to take his seat as if no such subsequent election 
had been held: R:S:)'c. 143.*s°T2: 


'. 13. (1) In the event of a vacancy occurring,’a writ shall be issued 
‘within six months after the receipt by the Chief Electoral Officer of the 
‘warrant for the issue of a new writ for the election of a member of 
‘the House’ of Commons. 


(2) This section does not apply where the vacancy in respect of 
which the warrant has issued occurs within six months of the expiry 
‘of the time limited for the duration of the House of Commons. 


(3) If Parliament is dissolved after the issue of a new writ here- 
under such writ shall thereupon be deemed to have been superseded 
and withdrawn. R.S., c. 143, s. 13. 


14. No person shall be nominated and consent to be nominated 
so as to be a candidate for election as a member of the House of 
Commons for more than one electoral district at the same time, and if 
any person is so nominated for more than one electoral district 
and consents thereto all such nominations are void. R.S., c. 143, s. 14. 


INTERNAL ECONOMY 


15. The person who fills the office of Speaker at the time of any 
dissolution of Parliament, shall, for the purpose of the following pro- 
visions of this Act, be deemed to be the Speaker until a Speaker is 
chosen by the new Parliament. R.S., c. 143, s. 15. 


16. (1) The Governor in Council shall appoint four members of 
the Queen’s Privy Council for Canada who are also members of 
the House of Commons, who, with the Speaker of the House of Com- 
mons, shall be commissioners for the purposes of this section and 
sections 17 and 18. 


(2) The names and offices of such commissioners shall be com- 
municated by message from the Governor in Council to the House 
of Commons, in the first week of each session of Parliament. 


(3) Three of the commissioners, whereof the Speaker of the 
House of Commons shali be one, may carry the said provisions into 
execution. 


(4) In the event of the death, disability, or absence from Canada of 
the Speaker during any dissolution or prorogation of Parliament, any 
three of the commissioners may carry the said provisions into execu- 
HOU, hoe. Cc. 143, 8. 16. 


17. (1) The Clerk of the House of Commons shall annually pre- 
pare an estimate of the sums that will probably be required to be 
provided by Parliament for the payment of the indemnity and the actual 
moving or transportation expenses of members, and of salaries, allow- 
ances and contingent expenses of the House, and of the several officers 
and clerks thereof under his direction, during the fiscal year. 
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(2) The Sergeant-at-Arms of the House of Commons shall annually 
prepare an estimate of the sums that will probably be required to 
be provided by Parliament for the payment of salaries or allowances 
of the messengers, doorkeepers and servants of the House under his 
direction, and of the contingent expenses under his direction, during 
such year. 


(3) Such estimates shall be submitted to the Speaker for his ap- 
proval, and are subject to such approval and to such alterations as the 
Speaker considers proper. 


(4) The Speaker shall thereupon prepare an estimate of the sums 
requisite for the several purposes aforesaid, and shall sign the same. 


(5) Such several estimates of the Clerk, Sergeant-at-Arms and 
Speaker shall be transmitted by the Speaker of the Minister of Finance 
for his approval, and shall be laid severally before the House of Com- 
mons with the other estimates for the year. R.S., c. 143, s. 17. 


18. All sums of money voted by Parliament upon such estimates 
or payable to members of the House of Commons under the Senate 
and House of Commons Act, are subject to the order of the commis- 
sioners, or.any three of them, of whom the Speaker shall be one. R.S., 
CASS ELS. 


OFFICERS 


19. (1) If any complaint or representation is at any time made 
to the Speaker for the time being of the misconduct or unfitness of 
any clerk, officer, messenger or other person attendant on the House 
of Commons, the Speaker may cause an inquiry to be made into the 
conduct or fitness of such person. 


(2) If thereupon it appears to the Speaker that such person has 
been guilty of misconduct, or is unfit to hold his situation, the Speaker 
may, if such clerk, officer, messenger or other person has been appointed 
by the Crown, suspend him and report such suspension to the Governor 
General, and if he has not been appointed by the Crown, suspend or 
remove *himeR:Se°cl143 5019! 


20. (1) The Clerk of the House of Commons shall subscribe and 
take before the Speaker the oath of allegiance, and all other officers, 
clerks and messengers of the House of Commons shall subscribe and 
take before the Clerk of the House of Commons the oath of allegiance. 


(2) The Clerk of the House of Commons shall keep a register of 
all such oaths. R.S., c. 143, s. 20. 


APPENDIX C-3 


CANADIAN CRIMINAL CODE 


(Relevant Sections) 


108. (1) Every one who 


(a) being the holder of a judicial office, or being a member of the Parliament 
of Canada or of a legislature, corruptly 


(i) accepts or obtains, 
(11) agrees to accept, or 
(iii) attempts to obtain, 


any money, valuable consideration, office, place or employment for 
himself or another person in respect of anything done or omitted or 
to be done or omitted by him in his official capacity, or 


(b) gives or offers corruptly to a person who holds a judicial office, or is a 
member of the Parliament of Canada or of a legislature, any money, 
valuable consideration, office, place or employment in respect of anything 
done or omitted or to be done or omitted by him in his official capacity 
for himself or another person, 


is guilty of an indictable offence and is liable to imprisonment for fourteen years. 


(2) No proceedings against a person who holds a judicial office shall be 
instituted under this section without the consent in writing of the Attorney General 
of Canada. 


682. (1) Where a person is convicted of treason or of an indictable offence 
for which he is sentenced to death or to imprisonment for a term exceeding five 
years and holds, at the time he is convicted, an office under the Crown or other 
public employment, the office or employment forthwith becomes vacant. 


(2) A person to whom subsection (1) applies is, until he undergoes the 
punishment imposed upon him or the punishment substituted therefor by compe- 
tent authority or receives a free pardon from Her Majesty, incapable of holding 
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any office under the Crown or other public employment, or of being elected or 
sitting or voting as a member of the Parliament of Canada or of a legislature or of 
exercising any right of suffrage. 

(3) No person who is convicted of an offence under section 110, 113, or 
376 has, after that conviction, capacity to contract with Her Majesty or to receive 
any benefit under a contract between Her Majesty and any other person or to hold 
office under Her Majesty. Peis: 

(4) Where a conviction is set aside by competent authority any disability 
imposed by this section is removed. 
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APPENDIX C-4 


CANADA ELECTIONS ACT 


(Relevant Sections) 


14. (1) Every man and woman who 
(a) has attained the age of eighteen years, and 


(b) is a Canadian citizen, 
is qualified as an elector. 


(2) Every person who, on the date of the issue of a writ ordering 
an election, has not attained the age of eighteen years but who will 
attain that age on or before polling day at the election is, for the 
purposes of this Act, deemed to have attained that age on the date of the 
issue of the writ. 


(3) Every British subject, other than a Canadian citizen, who 
(a) was qualified as an elector on the 25th day of June 1968, and 
(b) has not, since that date, ceased to be ordinarily resident in 


Canada, 


is, during the period commencing on the 26th day of June 1970 and 
terminating five years from that day, deemed to be qualified as an 
elector. 


(4) The following persons are not qualified to vote at an election, 
and shall not vote at an election: 

(a) the Chief Electoral Officer; 

(b) the Assistant Chief Electoral Officer; 


(c) the returning officer for each electoral district during his 
term of office, except when there is an equality of votes on a 
recount, as provided in this Act; 


(d) 


every judge appointed by the Governor in Council; 


Persons 
qualified as 
electors 


Persons 
attaining 
voting age 
during 
election 


Certain 
British 
subjects 
deemed 
electors 


Disquali- 
fications 
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(e) every person undergoing punishment as an inmate in any 
penal institution for the commission of any offence; 


(f) every person who is restrained of his liberty of movement 
or deprived of the management of his property by reason of 
mental disease; and 


(g) every person who is disqualified from voting under any law 
relating to the disqualification of electors for corrupt or illegal 
practices. 


Qualifications of Candidates 


Qualifica- 20. Subject to this Act, any person who, on the date he files 


tions of 


candidates DiS nomination paper at an election, is qualified as an elector or deemed 
to be qualified as an elector by subsection 14(3) may be a candidate 
at the election. 


Persons Ineligible as Candidates 


Ineligible 21. (1) The persons mentioned in this subsection are not, for the 


candidates 


time specified as to each such person, eligible as candidates at an 


election, namely: 


(a) every person who 


(i) 


(il) 


(iii) 
(iv) 


has been found by report of the judge on the trial of an 
election petition to have committed at an election any 
corrupt practice, reported to the Speaker of the House 
of Commons as having had an opportunity to be heard 
on his own behalf and expressly declared to be a person 
who should be disqualified, 

has been convicted before any competent court of having 
committed at an election any offence that is a corrupt 
practice, 

has been ordered to pay any sum forfeited because of 
the commission of any corrupt practice, or 

has been found guilty in any proceedings in which, 
after notice of the charge, he has had an opportunity of 
being heard, of any corrupt practice or of any offence 
that is a corrupt practice, 


during the period of seven years next after the date of his being 
so found, reported and expressly declared, convicted, ordered 
or found guilty; 


(b) every person who 


(i) 
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has been found by report of the judge on the trial of an 
election petition to have committed at an election any 
illegal practice, reported to the Speaker of the House 
of Commons as having had an opportunity to be heard 
on his own behalf and expressly declared to be a person 
who should be disqualified, 


(c) 


(d) 


(e) 


(f) 


(g) 


(h) 


(2) 
(a) 


(ii) has been convicted before any competent court of 
having committed at an election any offence that is an 
illegal practice, 

(iii) has been ordered to pay any sum forfeited because of the 
commission of any illegal practice, or 

(iv) has been found guilty in any proceedings in which, after 
notice of the charge, he has had an opportunity of being 
heard, of any illegal practice or of any offence that is an 
illegal practice, 


during the period of five years next after the date of his being 
so found, reported and expressly declared, convicted, ordered 
or found guilty; 


every person who, directly or indirectly, alone or with any 
other person, by himself or by the interposition of any trustee 
or third party, holds, enjoys, undertakes or executes any con- 
tract or agreement, express or implied, other than a contract 
providing for an annuity under the Government Annuities 
Act, with or for the Government of Canada on behalf of the 
Crown, or with or for any of the officers of the Government of 
Canada, for which any public money of Canada is to be paid, 
during the time he is so holding, enjoying, undertaking or 
executing the contract or agreement; 


every person who is a member of the legislature of any prov- 
ince, during the time he is such a member; 


every person holding the office of sheriff, clerk of the peace 
or county or judicial district Crown Attorney, during the time 
he is holding such office; 


every person who accepts or holds any office, commission or 
employment, permanent or temporary, in the service of the 
Government of Canada at the nomination of the Crown or at 
the nomination of any of the officers of the Government of 
Canada, to which any salary, fee, wages, allowance, emolu- 
ment or profit of any kind is attached, during the time he is 
so holding any such office, commission or employment; 


every person who is a member of the Council of the North- 
west Territories or the Yukon Territory, during the time he is 
such a member; and 


every person who is declared by subsection 14(4) to be not 
qualified to vote, during the time that pursuant to that subsec- 
tion he is not qualified to vote. 


Paragraphs (1)(c) and (f) do not render ineligible 


a member of the Queen’s Privy Council for Canada holding an 
office or position referred to in section 15 of the Senate and 
House of Commons Act; 


Exceptions 


65) 


Effect of 
election of 
ineligible 
person 


Offence 
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(b) 


(c) 


(d) 


(e) 


(1) 


(3) 
ineligible 


(2) 


a member of Her Majesty’s Forces while he is on active service 
as a consequence of war; 


a shareholder in any incorporated company having a contract 
or agreement with the Government of Canada, except any 
company that undertakes a contract for the building of any 
public work; 


a person on whom the completion of any contract or agree- 
ment, expressed or implied, devolves by descent or limitation 
by marriage or as devisee, legatee, executor or administrator, 
until twelve months have elapsed after it has so devolved on 
him; 

a contractor for a loan of money or of securities for the pay- 
ment of money to the Government of Canada under the au- 
thority of Parliament, after public competition, or respecting 
the purchase or payment of the public stock or debentures of 
Canada on terms common to all persons; 


a member of the reserve force of the Canadian Forces who is 
not on full-time service other than active service as a conse- 
quence of war; 


an employee, as defined in the Public Service Employment 
Act, who, under that Act, has been granted and is on leave of 
absence without pay to seek nomination as a candidate and 
to be a candidate at an election; or 


an employee who, under subsection 23(14), has been granted 
and is on leave of absence to seek nomination as a candidate 
and to be a candidate at an election. 


The election of any person who is by this Act declared to be 
as a candidate is void. 


Every one is guilty of an offence against this Act who signs 


a nomination paper consenting to be a candidate at an election knowing 
that he is ineligible to be a candidate at the election. 


APPENDIX C-5 


BRITISH NORTH AMERICA ACT 


IV. Legislative Power 


18. The privileges, immunities and powers to be held, enjoyed, and exer- 
cised by the Senate and by the House of Commons, and by the Members thereof 
respectively, shall be such as are from time to time defined by Act of the Parlia- 
ment of Canada, but so that any Act of the Parliament of Canada defining such 
privileges, immunities and powers shall not confer any privileges, immunities, or 
powers exceeding those at the passing of such Act held, enjoyed, and exercised by 
the Commons House of Parliament of the United Kingdom of Great Britain and 
Ireland, and by the Members thereof. 
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APPENDIX C-6 


STANDING ORDERS OF THE HOUSE OF COMMONS 


No. 11 No member is entitled to vote upon any question in which he has a 
direct pecuniary interest, and the vote of any member so interested will 
be disallowed. 


No. 76 The offer of any money or other advantage to any member of this 
House, for the promoting of any matter whatsoever depending or to be 
transacted in Parliament, is a high crime and misdemeanour, and tends 
to the subversion of the constitution. 


No. 77 If it shall appear that any person has been elected and returned a member 
of this House, or has endeavoured so to be, by bribery or any other cor- 
rupt practices, this House will proceed with the utmost severity against 
all such persons as shall have been wilfully concerned in such bribery or 
other corrupt practices. 
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APPENDIX C-7 


RULES OF THE SENATE 


49. (1) Voting in the Senate shall be as follows. The Speaker shall call for the 
“yeas” and “nays” and shall thereupon decide whether the motion has carried. 
In the absence of a request for a standing vote, his decision shall be final. Upon the 
request of any two senators before the Senate takes up other business, the Speaker 
shall call for a standing vote and the “yeas” shall first rise in their places, then 
the “nays”. Each senator shall vote on the question openly and without debate 
unless for special reasons he be excused by the Senate: Provided that 


(a) the Speaker may vote but shall not be obliged to vote; 


(b) a senator shall not be entitled to vote upon any question in which he has 
any pecuniary interest whatsoever, not held in common with the rest of 
the Canadian subjects of the Crown, and the vote of any senator so 
interested shall be disallowed; 


(c) a senator who declines to vote shall assign his reasons therefor, following 
which the Speaker shall submit to the Senate the question, “Shall the 
senator, for the reasons assigned by him, be excused from voting?”, which 
shall be decided without debate. 


75. (1) A senator who has any pecuniary interest whatsoever, not held in 
common with the rest of the Canadian subjects of the Crown, in the matter referred 
to any select committee, shall not sit on such committee and any question relating 
thereto arising in the committee may be determined by the committee, subject 
to an appeal to the Senate. 


(2) Subject to sub-rule (1), a senator on whose motion any bill, petition or 
question is referred to a special committee shall, if he so desires, be one of the 
committee. 
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